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t  Sleepy Hollow, New York 10591 1 MR. MAMO: We are going to start with
, BY: AI:THONY JMAMO, JR., ESQ. 2 Mr. Nelson's expert today.
- and- .
ERICA L EVERSMAN, E5Q + simeterltywetoe carwn et
3 8486 N. Cleveland
Massillon Road 5 and they had a photographer there who took
4 Bath, Oh 44333 6 | don't know how many hundreds of
5 7 pictures. | wanted to just make sure that
6 8 we were not going to be introducing
7 9 “several hundred pictures.
g 10 THE COURT: Why do we need to
CYNTHIA D. LENAHAN, CSR, RPR 11 infroduce any pictures of the car?
10 Senior Court Reporter 12 MR. MAMO: 1 don't know.
11 13 MR. NELSON: Your Monor, you said —~
12 14 we asked the Court to allow an inspection
12 15 of the jury --
15 16 THE COURT:; 1 said you could take a
16 17 picture if you want, but we never
17 18 addressed whether you actually had to -
18 19 it had any relevance to the case.
19 20 MR. NELSON: Your Honor, my expert
g? 21 worked with the photographer yesterday to
22 22 take pictures of the items that he wants
23 23 to show the jury.
24 24 THE COURT: That's fine. How many do
287 889
1 {(Whereupon, the following takes place 1 we need?
2 on the record in apen court in the 2 MR. NELSON: Sixteen. | may not even
3 presence of the Court, the atiorneys, the 3 get into all 16. If's probably 13,
4 parties and outside the presence of the 4 THE COURT: Okay. Well, let me see
5 ' jury:) 5 what we have here. So 16.
6 THE COURT OFFICER: Allrise, please. | 6 Have they been marked already?
7 THE COURT: Please be seated. 7 MR. NELSON: They are marked.
8 THE COURT OFFICER: The Honorable | 8 THE COURT: What numbers are they?
9 Mary H. Smith presiding. 9 MR. NELSON: 66-C. You don't have
10 Good morning, your Monor. 10 them, your Honor, because we just produced
11 THE COURT.: Good morning. Please be | 1 them — we just created them yesterday.
12 seated. We are still on trial, 12 THE COURT: | have 68 marked as Mike
13 Yes? 13 West's cumiculum vitae. Now you are
14 MR. MAMO: Judge, two things: Cne, 14 golng to mark it 66-C?
15 Mr. Nelson and | spoke yesterday and he 15 MR. NELSON: Yes, and then 1 through
16 asked if it would be all right to take a 16 186.
17 withess out of turn. We were doing the 17 THE COURT: Mark them now,
18 cross examination of Jason Ceasar and 18 MR. NELSON: Defendants have been
19 Mr. Nelson wanted to put his expert on 19 given a copy, your Honor.
20 today. | agreed, but of course it's up to 20 {Whereupon, the photographs referred
21 the Court. | said | would consent with 21 to are received and marked Plaintiff's
22 that. 22 Exhibits 66-C1 through 18 in evidence)
23 THE COURT: [ have no problem with 23 THE COURT OFFICER: Plaintiffs
24 that. 24 Exhibits 66-C1 through 16 so marked into
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1 evidence, your Honor. 1 BY MR. NELSON:
2 MR. MAMO: Yes, your Honor. 2 MR. NELSON: Your Honor, Mr. West
3 And fastly, Judge, Miss Eversman will 3 uses hearing aids to assist with his
4 be doing the cross examination of 4 hearing, so there may be times where he
5 Mr. West, 5 has to hear a question again.
6 THE COURT: Okay. Fine. & THE COURT: Ckay.
7 MR. MAMO: Thank you, 7 Q. Mr. West, can you please tell us how many
8 THE COURT: Bring in the jury. 8  years you've been employed in the body repair
g THE COURY OFFICER: Yes. 9 business.
10 {(Whereupon, the jury enters the 10 A. Forty-five years.
11 courdroom.) 11 Q. s been 45 conlinuous years?
12 THE COURT OFFICER: The juryis 12 A, Yes. '
13 entering. 13 Q. How are you employed?
14 THE COURT: Hieverybody. Welcome |14 A As a collision repaieman.
i5 back. Be seated. We are still on 15 Q. And what's the name of the company you are
16 plaintiff's case. 16  associated with?
17 We are going to be taking a witness 17 A. South Town Auto Rebuild. | have been the
18 out of order. | mentioned that at the 18  owner and operator of South Town for 36 of those
19 beginning, sometimes the schedules of 19 vyears.
20 witnesses become very difficult and in 20 Q. And what certifications do you hold, sir?
21 civil cases wé do take witnesses out of 21 A, I'm a masier certified coliision repair
22 order. 22 refinish technician certified by the institute of
23 it is a plaintiff's witness, Jason 23 Automotive Service Excellance and | also am
24 Ceasar, who was on the stand. Hewasnot {24  cartified as a collision repair refinish estimator
891 883
1 cross-examined. We will go back to the 1 by the Institute of Autornotive Service Excellance.
2 cress-examination. Alf right. And he was 2 Q. Approximately how many auto body repair
3 the employee who testified he went to the 3 mechanfcs In the United States have a masters
4 shop looking for various things including 4 certification?
5 parts. All right. 5 A. About 8500 out of the total of 45,000 who
6 So let's bring in a new withess for 8  hold some kind of a cerfification. Total number
7 the plaintiff. 7 of collision repairmen is around 200,000,
8 MR, NELSON: Thank you, your Honor, 8 Q. Howiong have you held that master
9 1 would like to call Mr. West to the 9  certification?
10 stand. 10 A. About 15 years. | have recerified three
11 THE COURT: Please raise your right 11 times. You recerify every five years,
12 hand. 12 Q. Have you received any awards or
13 MICHAEL WEST, awitness 13 recognition for your association with ASE?
14 called on behalf of the Plaintiff, afier 14 A. Yes,lhave. in 1892 [ was recognized as
15 having been first duly sworn, took the 15  the collision technician of the year for the
16 witness stand and testified as follows: 16 United States having scored the highest score on
17 THE COURT: State your name and 17 masler recertificalion tests, and then again in
18 address for the record. 18 1997 { had the highest score in the nonstructural
1% THE WITNESS: Michael J. West, 14864 119 cerlification examination.
20 Tukwila-International Boulevard, Tukwila, 20 Q. Do you have any other accreditations by
21 Washington $8168. 21 any other organizalions?
22 THE COURT: Your witness, please. 22 A. | am an accredited automotive manager.
23 MR. NELSON: Thank you, your Honor. |23  This is a title that you get by going through a
24 DIRECT EXAMINATION 24 course of activities through the Automotive
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1 Institute of Bedford, Texas. it involves —it's 1 previously, 1 served on her Washington Antf-Fraud
2 kind of like a certification between an accountant 2 Task Force.
3  andaCPA. 3 Q. Do either of those boards that you serve
4 The owner of a mechanic or repair shop or 4 onhave anything to do with titling issues?
5  amanager gets this accredited automotive manager, | 5 A. Yeah. Yes, they do. The Washington Aufo
6  AAM title, after taking a series of courses and 6  Thelt Prevention Authority looks into alt kinds of
7 tests. lf took me about 15 years, so it wasn't 7 counterfeit branding issues, cloning of vehicles,
8  reslly speedy at it. 8  rebuilding totais the wrong way, this type of
9 Q. Do you da any teaching in the auto body 9  thing.

10 repair and management field? 1Q So we get - and Washingfon State

11 A. Yes, Ido, Through the Inter-industry 11 unfortunately is one of the higher states in auto

12 Conference on Automotive Collision Repair. We 12 theft, so we had to institute an Auto Theft Task
13 call R ICAR. They are the imminent training body 18 Force.

14 throughout the United States, New Zealand, 14 Q. Mr. West, 1 retained you on behalf of

15 Australia. They teach 72 different disciplines in 18 Progressive to evaluate an automobile. I'm not
16 the aulo collision repair field. Of those, | 16  going to ask you to talk about it just yet, but

17 teach 19. 17 did you do an evaluation on an automobile?

18 Q. Do you have any responsibility to do 18 A, Yes, | did

18 examinations regarding any welding? 1@ Q. Did you evaluate the other documents

20 A. Yes, i do. | am the welding examiner in 20  involved in the sstimating of the repairs of that

21 Washington State for the weid quality test that 21 vehicle?

22 the Inter-industry Conference on Aute Collision 22 A. | certainly did.

23 Repair has. 23 Q. COkay.

24 My duties involve examining the weld test 24 MR. NELSON: Yeur Honer, | wouid like

895 897

1 plates themseives, There's eight different welds 1 to ask the Court to accept Mr, West as an
2 that are involved on the steel and the aluminum 2 expert in the field of auto body repair,

3 test, and | examine them visually. Actually they 3 auto body estimating, and auto body shop
4  haveto pass visually first, 4 management.

5 The ones that pass visually, | 5 MS. EVERSMAN: | have no objection,
6  destructively test and destroy for tear-out and G your Honor. .

7 penetration. 7 THE COURT: Ladies and gentlemen,
8 Q. Why is welding such an important issue for 8 Mr. West will be recognized as an expert
9 the body shop industry? e in the fields mentioned by Mr. Nelsan.

10 A, Well, the advent of high strength steels 10 Now, when someane is qualified as an

11 and advanced high strength steels the unibody 11 expert, that persen, by virtue of his

12 wvehicles arg assembled with, when we weld them 12 experiernice, his education, his background

13 logether, in a subsequent collision, they may tear 13 and in a skill or profession of which most

14 apart if the welds aren't good. 14 of us know very little about, is allowed

15 So that would endanger the safety of the 18 to give apinions which most witnesses

1§ occupants and the structural integrily of the 16 cannot. All righf. But 1 wili give you a

17 autornobile. 17 fuil charge on this at the end of the

18 . Do you serve on any boards, sir? 18 case.

19 A. Yes, | secve on many boards. I've been on 19 | do want to tell you that an expert

20 many boards, but the most recent one | was 20 does not -- tastimony is not something

2t appointed to by the Governor of the State of 21 that you have to accept of whole cloth.

22 Washington is the Washingten Auto Theft Prevention | 22 You are stifl the judges of the facts.

23 Authority, and the reason she appcinted me was 23 So, if your opinion differs or if you

24 that, when she was the Altorney General 24 feel the facts and evidence that he relies
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1 on for his opinions are not correctly 1 describe what is in photograph 66-C 2.
2 stated, you may reject in whole or in part 2 A. This is the bottom of the Mercedes Benz
3 the expert's opinion. 3 rght here, so we are undemeath it. You can see
4 MR. NELSON: Thank you, your Honor. 4 the lift right there and there's one of these on
5 BY MR. NELSON: 5  each of the four corners of the automaobile.
8 Q. Mr. West, 1 believe you have some 8 We are looking forward undemeath the car
7 photographs in front of you there on the bench. 7 here. Sothese are what we calt the floor pans.
8 A. 66-C. &  This is the bottom of the car on each side and
9 Q. Yes. Could you please go through those 9  fthese have covers on them that I'm going to show
10 photographs. 10 youin a moment '
14 A, Sure. 11 Qutside here is where the rocker panels
12 MR, NELSON: Your Honor, [ have 12 are and these are some of the parts of the vehicle
13 enlarged some of these photos for Mr. West 13 thatlinspected that | have in question in my
i4 to review with tha jury. If it's okay if 14 testimony here.
15 you can step down and show them., 15 Q. Directing your attention to Plaintiff's
16 THE COURT: Yes. 16 66-C 1, can you please describe what that photo
17 MR. NELSON: Mr. West, can you please 17 depicts.
18 step down. 18 A. These are the underbody covers that go in
19 Your Honor, this photograph that's 19  that area that | just showed you. So instead of
20 also con the easel is Plaintiffs 13-A. It 20  having an undercoating on a Mercedes, they have
21 is already admitted into evidence. 21 fhese screwed on and bolted panels that are made
22 MS. EVERSMAN: Your Honer, may | move |22 out of plastic and they go longitudinatly, The
23 my position so | can see? 23 rocker panel would be right along here and this is
24 THE COURT: Certainly. You may go 24 where the exhaust comes through.
893 901
1 over here if that's helpful. 1 Q. Mr. West, do the cars come manufactured
2 MS. EVERSMAN: Thank you. 2 with this green tape?
3 Q. Mr. West, directing your attenticn to 3 A, No. We put that green tape on there for
4  photograph 66-C 9, can you please describe what { 4 identification purposes.
5  that photograph depicts. 5 So this would run underneath of this area
6 A. Thatl's the photograph of the car in 6 right here,
7 question, the Dr. Bilik's Mercedes Benz 2004 E320 | 7 Q. Mr. West, directing your attention to
8 wagon. 8  Plaintiff's Exhibit 66-C 4, can you please tell us
9 THE COURT: When were these 8 whatthat depicts.
10 photegraphs taken, counsel? 1 A. Thatis damage that exists currently on
11 MR. NELSON: They were taken 11 the Mercedes Benz in that area right there, This
12 yesterday, your Honor, 12 is the rocker panel, this is the rocker panel,
13 THE COURT: Sothisisthe carasit 13 That's your door right there.
14 is today, August 1, 2008, and | do want to 14 This is the pinch weld. It's part of the
15 give an instruction that | instructed 15 rocker panel and very small part of tha rocker cr
16 counsel of both sides to take pictures if 16 the floor pan. S0 you can see the ciose proximity
17 they wished of the car yesterday to be 17 of this to this in this area, and the covers go
18 used today. [think this is what we are 18 overthe top of this.
18 looking at. 19 Q. What do the fittle circles in this
20 MR. NELSON: That's correct, your 20 photograph depict?
21 Honor. 21 A. Those little circles are spot welds that
22 BY MR.NELSGN: 22  the manufacturer spot welds and joins this section
23 Q. - Mr. West, as best you can, | know there's 23  tothis section, and one way ! determined that it
24 natalot of space up here, can you please 24 had never been repaired previcusly is all those
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1 little spot welds are intact. None of them wete 1 6.
2 Filled in, none of them were disturbed. The paint 2 A. Now, this photograph is ona of those two
3 isallthe same paint as the manufacturer put on 3 panelings | showed you in the very beginning that
- 4 goes on the bottom side of the car where you saw
5 So it's very obvious that this part had 5 the exhaust, These were replaced. These are naw.
6 never been repaired to me, 6 | saw no damage in the area that the
7 Q. Is this part normally straight or is it 7 damage now exists under there.
8  curved like that? 8 So my reasoning tells me that these were
9 A. This part is normally straight. Thisis 9 noion there at the time that got damaged and it
10 all jagged from running over those rocks. 10  hasn'tbeen damaged after these were put on
11 Q. Directing your aftention to 66-C 5, 11 because there's nothing wrong with these. These
12 Mr. West, can you tell me what that photo depicts. } 12 go on top of that damage. So it covers it.
13 A This depicts the same damaged area thatwe | 13 MR, NELSON: Your Honor 68-C 8.
14 saw except we're not looking at it in the proper 14 A, This is a gocd picture. 1t shows you the
15 manner. 15  perspective we were really looking at.
16 The car would be tipped up on its side 16 You would be standing locking at the side
17 here. 17 of the car if it was up in the air and this is onhe
18 This shows the floor pan arez or the 18  of those panels, those black panels, installed,
19 underbody of the car. If you were underneath, you |18  and you can see how it goes along the undamaged
20 would be looking at it in this picture. You are 20  part of the rocker here and here and how there's a
21 Jooking at it this way really, not the way itis. 21 gapinthere, and you'd be abie to see this damage
22 You can see right in this area is where 22 If the outer rocker cover wasn't on fike itis
23 thatsmall dent was and right there is where the 23 hera
24 pinch weld has been damaged. 24 This tape that's right here we put on to
03 805
1 linspected this area very, very 1 move the zone of damage up fo {he door s0 we could
2 carefully. | saw no sign of any damage anywhere. | 2  relate fo it after we put the outer cover on,
3 So 1 know that it was never repaired In 3 which we are going to do in the next phatograph.
4 this area because of all these marks. This is 4 Q. What s this outer cover made of, sir?
§  wax-based corosion protection. These are seam 5 A, ltis plastic, i's plastic. Wsa
&  sealers along there. That's all from the factory. 6  IDittle stiff. It's stiff, but you can take a
7 Q. Directing your attention to Plaintiff's 7 knife and scratch it.
8  Exhibit6s-C 7. 8 So, if anything got under it to put a dent
9 A, This is a little more of 2 close-up of it 9  like that in it, you'd see a mark on the outer
10 and this is that pinch weld that we were looking 10 rocker cover.
11 ai, the same side, right side. 1A And this, too, this is completely
12 This is the dent. 1f's actually looking 12 undamaged in this area. As you can see, if that
13 atit upside down. 13 would have been on there when that happened, #
14 THE COURT. Yes, itis upside down. 14  would have some kind of deformation, tear or mark
15 MR. NELSONM: Let me flip it around, 15 init.
16 your Honor. 16 MR. NELSON: Your Honor, §6-C 10
17 A. That's ajagged area we have been looking 17 A. This is with the rocker panel cover
18 athere, right along this area herg in the car, 18 . molding on and the ficor pan cover molding or
19 and there's the dent that's been 2 lot of focus in 18 covering, | call it a paneling, on and you can see
20 the picture, 20  how it compietely covers the damage that's
21 Now, this photograph —~ 21 underneath there.
22 THE COURT: What number is that, 22 You can't see the damage at all. So but,
23 please? 23 inthe areaq, if you look down here, you can't see
24 MR, NELSON: Your Honor, this is 658-C 24 any dent, that's underneath, and you can't see any
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1 ofthat jaggedness that was on the pinch weld in 1 THE WITNESS: It's that covering
2 this area bocause they are covered by these 2 right there, your Honor.
3  undamaged coverings. 3 THE COURT: It's something that s
4 Q. You sald these were undamaged coverings. | 4 not on the car anymore.
5  Were they put on after the accident? 5 THE WITNESS: We took it off.
6 A. Yes. These are new. We have invoices for 6 THE COURT: You took it off?
7 these. 7 THE WITNESS: Yes.
8 THE COURT: What number is this? 8 MR. NELSON: Your Honor, F'm niot sure
9 MR. NELSON: This is 66-C 10, your 9 he understood your question.
10 Honar. You can see the perspective. 10 This is the part that Is still on the
11 THE COURT: Okay. 11 car.
12 MR. NELSON: Your Honor, 66-C 11, 12 MR. MAMO: Objection.
13 Q. Mr. West, what does that photo depict? 13 M8, EVERSMAN: Objection.
14 A. That photo is the left side or driver's 14 THE COURT: Now, look, witness,
15 side cover that gogs under the floor pan, 19 explain what this is.
16 Q. This is the opposite side of the side we 16 THE WITNESS: That is the rocker
17 are looking at? 17 panel cover that's on the opposite side of
18 A. Yes, and we had put these marks on hera 18 the car, the left side.
18 because there's a small indentation that is in the 19 THE CCURT: Why Is it on the ground?
20 pinch weld on the other side of the carwhere | 20 THE WITNESS: Because it was taken
21 showed you all that jagged metal. There's a smali | 24 off at another time.
22  indentation that was probably caused by 2 jack, 22 THE COURT: Previous to your seeing
23 andthere's no damage here, a jack or some king of | 23 it?
24 mechanical device, 24 THE WITNESS: When }inspecteditin
907 - 809
1 MR. NELSON: This is the opposite 1 April 6th of 2008, | removed it.
L2 side of the car now. 2 THE CQURT: So this photograph was
3 THE COURT: Twelve? 3 not laken yesterday?
4 MR. NELSON: This numberis 66-C 3, 4 THE WITNESS: This photograph was
5 your Honor. 5 taken yeslerday.
6 A. This photograph is a fittle bit difficult 6 THE COURT: And why is this piece on
7 tomake out because you're looking at the inside { 7 the ground? )
8  of the left side rocker cover molding on the 8 THE WITNESS; Because those parts
9 floor. ] were not on the car yesterday. None of
10 . You said left side. Is that driver's 1¢ the parts I've shown you were on the car
11 side? 11 yesterday.
12 A. Drivers side, yeah, This is the original 12 We re-installed them ali back on to
13 factory sticker. There's no damage to this, there {13 the car.
14 was noncharged for, but the point we're showing { 14 THE COURT: Okay.
15 hereisin this area, there's no damage right 15 MR. NELSON: They were taken cff so
16 there so, and there's no damage on the opposite | 18 he could look at the underside of the car.
17 side of this either. 17 THE COURT: No, no. Hehasto
18 So that fittle indentation that we're 18 gxplain the photographs.
19 going to take a look at, it wasn't caused after 18 THE WITNESS: Sure,
20 thatwas put on. That was somsthing that 20 MR. NELSON: Okay.
21 happened. 29 BY MR. NELSON:
22 THE COURT: Let's make this clear. 22 Q. 66-C 12. Mr. West, can you please tell us
23 This is a rocker panel that had been 23 about this photograph.
24 removed from the vehicle. 24 A. This is the left side rocker panel looking
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1 siraight up when you are undemeath the car with 1 Q. In addition to locking at the rocker and
2 the paneling replaced on it, and the rocker panel 2 floor pans, did you look at other aspects of this
3 covermolding. These iitle things you see here 3 carwhila you reviewed it?
4 areclips that hold it on, and you can see 4 A, Yes, idid. |inspected the entire
5§  absolutely no distortion in this area where there 5 superstructurg, the frame, the sub frame, the
6  was anything that hit it after those had been 6  suspension of the area, of the entire car.
7 placed on by the shop. 7 MR. NELSON: Your Honor, picture 66-C
8 Q. Sothisisthe driver's side again? 8 13.
9 A Yes, 9 Q. Now, how much did North State charge to
10 Q. What were the damages on the passenger's {10  repalir the untbody frame overall?
11 side? 11 A Overall, the whole unibody, including the
12 A, Right. 12 setup and measurs, they had 23 hours on it,
i3 Q. Before we proceed, how many hours did 13 THE COURT: What is the unibody?
14 North State charge to fix the driver's side -- the 14 Q. Whatls a unibody?
186 passenger's side where that damage was? 15 A, The unibody, your Honor, is the entire
16 A, Where the damage was, North State charged | 16 structure underneath ali these skins. It's one
17 thres hours to repair the rocker panel and three 17 unit plece that's welded together, unit
18  hours to repair the floor panel where | could see 18  construction compared to a frame body over frame
19 that no repair had ever taken place. 18  that the body is actually boited on like a Chevy
20 Q. [direct your attention again to 86-C 8, 2¢  pickup.
21 This area here, they received how much time to 4 Q. Mr, West, when you're looking at a car
22 repair? 22 like this and you're rying fo evaiuate whether or
23 A, Three hours, 23 notthere was any frame damage and unibody damage,
24 Q. And then on the floor on the bottom, you 24 what kind of things are you leoking for? .
911 913
1 see~ 1 A, I'm looking for telltale marks like
2 A, On the floor where 1 could see absolutely 2 disturbments where the seams come together, you
3 no damage whatsoever, an additional three hours. | 3 know, if the seam sealer has been cracked or if
4 Q. Did they charge to paint as well? 4 the seam sealer has been replaced in a different
5 A. Yes, yes, they did. 5 pattemn than what the rest of the vehicle has,
5] Q. And, on the side ¢f the driver's side 6 ke over here,
7 where you didn't find any damage, how much did 7 I look for spot welds that may have been
8  Morth State charge {o fix the rocker panel on the 8 disturbed or any kind of bunching around the spot
9  drver's side? 9 welds, )
10 A, Three hours to repair the driver's side 10 8y the way, this area is the right fromt
11 rocker panel and three hours 1o repair the 11 frame rail area and this is the bumper extension
12 driver's side floor pan. 12 right here.
13 i could see no damage whatsoever that ever {13 THE COURT: | don' think your
14 occurred there, 14 pointer is working.
15 Q. Now, go back to January 11th, that 15 THE WITNESS: No, it's starting to
16 estimate that Norh State wrote that Dr. Bifik 16 die out,
17 signed, on the side that was damaged, the 17 BY MR. NELSON:
18 passenger's side, how many hours were written on | 18 Q. Well, whal is this area right here?
19 that estimate for the rocker panel that had three 18 A. Thats the front bumper absorber. it's
20 hours in March? . 20 made out of aluminum.
21 A, The preliminary estimate North State 2% Q. And that connects to the unibody?
22 {ssued had eight hours of repair to the 22 A. Yes.
23 passengefé side rocker panel, this area right 23 Q. This material here in the photograph that
24 here, 24  almost looks like toothpaste or some king of
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1 caulking, what is that? 1 there's telitale signs from that.
2 A, Thal's a heavy seam sealer thatis puton 2 Q. How many frames have you repaired in your
3 there by a faclory, by the factory. In some 3 lifetime? '
4 places you can see it sprayed; some places like 4 A. Thousands.
3 this, it's brushed out. 5 Q. How many people have you taught how to
6 That covers the seams to keep the moisture 6  repair frames?
7 outof in between the seams where it might start 7 A. Thousands,
8  corroding from the spat weld because the ) 8 Q. Did you lock at this area alone on the
9  protective cover is burmed away right there on the 9 car, sir?
10 inside, so they try to keep moisture out in 10 A, No. |looked at the entire area of the
41 between. 11 whole car, every inch of .
12 Q. This stuff we see right here, was this 12 Q. Except what you couldn't see under the
13 installed by Mercedes Benz when the car was built? [ 13 upholstery and stuff?
14 A. Yes. 14 A, Yes,
15 Q. Orwas it done at the factory? 15 Q. But, as far as the engins components and
16 A It's alf built at the factery, and the 16 rear components of the car, you jooked at all the
17 teason it looks a litfle different color is 17 unibody structure seams?
18 because, when they sprayed the car, they just put 18 A All the areas that were charged for repair
19 afew coats of paint over it. They don't get 18 .ipaid specific attention to, So 1 was going down
20 complete coverage onit. 20 the entire structure looking for any signs of
21 So it's pretty easy to tell if it's been 21 where they might have worked.
22 disturbed or repainted just by the way the color 22 Q. Did you see any signs on the front of the
23 looks in comparison to the rest of the vehicle. 23 carthat the frame had been realignaed and tools
24 Q. Can you go through the process and explain |24 had been applied?
915 917
1 toyour Honer and the jury how these cars are 1 A. No, | couldn't see any evidence of it,
2 genersly straightened and we're talking aboutthe | 2 Q. How many hours did North State get for
3  frame of the unibody. 3 thatrepair to align the front end rails?
4 A, Generally they are set up on a frame 4 A. Six hours on that,
5  machine, a frame bench, and they're fastened in L5 Q. Did you see any signs on the rear of the
6  this area underneath the car at the four cornars 6 car-
7 of what we call the torque box structure and then 7 A. No,
8 they are measured to determine if they are out of B8 Q. Let me finish, Did you see any signs on
9  height. We call that datum from an invisible 9  the rear of the car that showed any signs of
10 piane that runs under the car, and then we 10 realignment of the rear rails?
11 compared the fength, the height and the width from | 11 A, None atall. If | might add, | agree with
12 eenter. 12 the defense's witness, Phiflip Moseley, from
13 So, if there is some damage, then we need 13 Mercedes Benz, | agree with him completely.
14 to hook up to it with hydraulic power and chains 14 | found the underbody and structure of the
16 and put a stress on it if they are short ¢r pull 15 carindistinguishable from a car that had never
16 themif they need to be swayed one side or 16 beenin an accident. '
17 another. 17 Q. Mr. West, did you prepare a report of your
18 Atthe same time we're doing that, we 18  findings as to what you thought North State
19 stress relief it. So you would be — 19 charged for and shouldn't?
20 Q. s thatlike a happy-hour stress refief? 20 A. Yes, idid.
21 A, That's what the jury is going to need 21 Q. Could you piease take your seat,
22 after this, . Anyway, we 2pply hammers, different 22 A. Ckay.
23.  kinds of {ools in these areas {0 shock the 23 MR. NELSON: May t approach the
24 molecules back into their original position, so 24 witness, your Honor?
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1 THE COURT: Yes. 1 evaluating these charges, right?
2 MR. NELSON: 1am showing the witness 2 A. Yes, itwas. | believe the previous
3 whal's marked as Plaintiffs 66. 3 qguestion was what parts of this regort line up
4 Q. Mr. West, what is Plaintiffs 667 4 with what we have just seen here.
5 A. This is 8 summary of known overcharges and | 5 Q. Let's start off with the right rocker and
8 unrepaired but charged for items that | found on 6  right floor panel. Okay?
7 thecar 7 A. Okay. Right side rocker, which | have
8 Q. How much does that amount to? 8  here online 20, refers to line 206 on North State
g A $2808.65. 9 Custom;s Exhibit 2, three hours, right side ficor
10 Q. Now, are you lrying to take the position 10 pan, the underbody part that we were looking at,
11 thatthat's all the defendants avercharged Dr. 11 thatlines up with Exhibit 2 209, 3 hours.
12 Bilik? 12 Q. When you say Exhibit 2 209, you are
13 A. No, 1don't take that position, but I'm 13 talking about Plaintiff's Exhibit 2, line 2097
14 very conservative. These are the known 4 A. Two, line 209 on the North State estimate,
1§  overcharges of unrepaired but charged-for items. 15 Line 18, which is the left side floor pan
16 I didm't put things that | assumed they 16 -
17 hadntrepaired on there, only the things that | 17 Q. That's the driver's side?
18 know they didn't 18 A. Yes - driver's side floor pan where |
18 Q. Orthat they overcharged for? 18 found no damage, no sign that there had ever been
20 A, Yes, 20 anydamage. it corresponds to Plaintif's Exhibit
21 Q. Sowe have already covered the passenger's | 21 2, number 205.
22 side rocker and floor and the driver's side rocker 22 And then line 16, left side rocker panel,
23 and foor. 23 that's the driver's side rocker pansl, corresponds
24 Could you just please identify in your 24 to Plaintiffs Exhibit 2, line 219, for another
919 921
1 report which of those charges pertain to those 1" fthree hours.
2 pads. 2 Q. Does your report reflect North State's
3 THE COURT: Do youwant to put this 3 charges for paint labor?
4 in evidence? 4 A. Yes, it does.
5 MR. NELSON: Yes, your Honor. I'm 5 Q. What line?
6 sSorTy. 5] A. Line 24. This corresponds {o North
7 MS. EVERSMAN: | have no objection, 7  State's lines 219, 206, 205, and 209, refinish
8 your Honor., & left side rocker panel, right side rocker panel,
g THE COURT: 66 in evidence, report 9 left side floor, right side floor.
10 from Mr, West. 10 { could see no evidence that they had ever
11 (Wheraupan, the report referred to is 11 painted anything under there at 2! for 1.6 heours.
12 received and marked Plaintiffs Exhibit 66 12 Q. Okay. Please refer ta line one in your
13 in evidence.) 13 estimate.
14 THE COURT QFFICER: Plaintiffs 66 so | 14 A, Okay.
15 marked into evidence, your Honar. 15 Q. Just, if you could, tell us why you've
18 Show it to the witness again? 16  written that on your report.
17 MR, NELSON: Please. 17 A, This says remove, replace right front seat
18 A, Thank you, 18  belt. That corresponds to North State's line 163
19 Q. Mr. West, | woutd like you to, as you're 18  on their estimate for one hour and $258. Thisis
20 going through this report, aiso draw the 20 theright front seat belt,
21 comparison to Plaintiffs Exhibit 2, which is 21 According to the information | received
22 North State’s estimate of March 22nd. 22 from Mercedes Benz, that this vehicle has an
23 A. Ckay. 23 inquiry system in the front seat belis, so the
24 Q. Thatwas your frame of reference for 24 seatbelt needs to be buckled in order for the
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1 seat belt pre-tensioner to deploy. This is what 1 A, It means take the door off, put the door
2 tightens across you in an accident, or if the air 2 backon. | could see no reason why they would
3 bags deploy. 3 need to do that for that damage.
4 Dr. Bilik was the only parson riding in 4 Q. Refer to fine four.
5  the car and the right side is the passenger's 5 A. Remove and install one wheel, .1. Fdon't
§ side. 6  know why they only had one whesl on here, but it
7 Q. So there was nobody in the passenger's 7 should have been inciuded in the bench setup and
8  side sothe seat belt wasn't buckied? 8 measure time.
9 MS. EVERSMAN; Objection, g So it was an exira not-needed operation,
10 THE COURT: | didn't even hear that. 10 Q. Yourefer to line six.
11 BY MR. NELSON: 11 A. Remove and replace four wheels
12 Q. So your opinien is based on the fact that 12 corresponding with North State's estimate line
13 - 13 119, 120, 121 and 122, three tenths of awheela -
14 A. There was nobedy in the passenger's seat, 14 piece for a total of 1.2 hours.
15 just Dr, Billk over in the driver's seat, and yet 15 Now, this was already charged forin a
16  the right side seat belt was replaced. 16  charge for $100 for mount and balancing four
17 THE COURT: Overruled, 17  wheels. Mount means put the tire on the new
18 Q. Refer to line two in your report, 18  wheel, balance it. So there's a 525 per wheel
18 Mr, West. 19  charge in there and, in addition to that, they
20 A, Uh-huh. Line 2, remove and install three 20 charged 1.2 hours.
21 door weather strips, corresponding to North State 21 So it's an overtapping charge.
22 Gustem's estimate, number two -- line 226, 245 and | 22 Q. Please refer to ine 8, please, on yodf
23 268 for 1.2 hours. 23 report 66.
24 | understand why they would need to remove | 24 A. Yeah. Thisis repair left roof rail, four
923 925
1 partof the door's weather sirips because they 1 hours, and it corresponds with tine 178, and this
2 overlap the roof rail, but they don't need to take 2 has to do with the part that is right above the
3 the whole door weather strip off, just the top of 3 rocker panel that they replaced. it goes above
4 it 4 the quarer glass window. They replaced thai part
5 So ! deducted from 1.8, six-tenths of an §  and yet they charged four hours to repair that
6  hour or two-tenths per door. Thatis g deduction 6 par.
7 of 1.2 hours. 7 So my contention is that it should have
8 Q. 1understand why this might be obvious in 8 beenincluded in the five hours they had to align
8  yourworld, Mr. West, but when you talk aboutwhy | 9 the left quarter and gate opening. There was no
10 they had to remove it, what are you referring {07 1 need to repair something that you were going to
11 A. Fm referring to a weather strip that, 11 replace. If you were going to do that to align
12 when you shut the door, it overlaps the top a 12 the area, you already charged five hours 10 align
13 littie bit and they had to repaint the top. 13 the quarter panel, which that s part of.
14 So the weather strip was in the way. They 14 Q. Refer to the next ifem on your report,
15 needed to pull it out of its lock strip, tape it 15 Mr. West.
18 back, and then re-instail it. 16 A, Line 11, left inner quarter panei. That
17 Q. Referto line three on your report, 17 corresponds to line number 187 on North State
18 Mr. West. 18 Custom's estimate for two and a half hours.
19 A, Remove and install left rear door i9 linspected the entire left inner quarter
20 assembly, corresponding with line 267 on North 20 panel. 1could see no evidence other than where
21  State's estimate, 21 they may have put a jack or something in there
22 Q. What does that mean? 22 when they were replacing the quarer itself, but
23 A, For one hour. 23 there's no painting or macks in that area.
24 Q. What does tha! mean? 24 It kooked tike it would have been included
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1 inthe five hours of alignment for the left 1 BY MR, NELSON:
2 quarer and tafigate opening. 2 Q. We've already covered line 16 through 24,
3 8o it was an overlapping charge. 3  soifyou could move on to line 26,
4 Q. Mr, West, refer to the next line in your 4 A. Okay. Line 26, which says remove and
5 estimate, please. § replace parls on the estimate that were charged
6 A. Line number 134, wheet alignment 6  for but never installed, and I think they have
7 corresponding with line 350 on the Nerih State 7 already admitted that they put seven parts on
8  Custonm's estimate. Excess of 2.4 hours, an 8§  their estimate that were never installed on the
9 ovarcharge. They charged $225 %o do a four-wheel 9 carfor atotal of $836.20.
1¢  alignment. My book showed 1.8 hours. 10 The next line | have is line 28. Do you
3| So this ended up being an overcharge of 11 want me to move to that, Mr. Nelson?
12 2.4 hours, 12 Q. Please.
13 if you take the 225 and divide it by North 13 A. This is a wash and glaze that corresponds
14 State Custom's hourly rate of 53, that comes out 14 with line 342, They washed and glazed the car for
1§ 4.25 hours. 15 $195. )
16 So it was an avercharge of 2.4 hours. 18 Now, they charged 12 hours {0 cover, sand
17 Q. Now, you've read seme testimony in this 17 and polish the car. In our world, when we polish
18  case, correct? 18  acar, we glaze it as part of the polishing.
19 A Yes. 18 So | thought $185 wash job was quite
20 Q. Do you see anything about how many hours 20  expensive in fight of we have a $34,000 job here.
21 ortime Mr. Coccare went by when he entered 2.2 en | 21 Q. Mr. West, what's next in your report?
22 his estimate? 22 A. The last thing | had was they made 2
23 A, {think his manual showed 2.2, yes, 23 charge for body supplies that correspond to the 18
24 Q. Even 2.2 with their Jabor at $53 an hour, 24 and 3 half hours that | thought were not necessary
927 929
1 thatwould equate to what, sir? 1 onthe job at $5 per hour coming to a total of
2 A. Well, even that would have equated to 2 $92.50. )
3 approximately 2.1 hour overcharge. So it was 3 Q. Now 18.5 hours you are talking about
4 still way overcharged. 4 efers to the work that they charged for but they
5 Q. There's testimony in this case, Mr. West, 5 never did as shown in the photographs.
6 thatthey had to put this car on the alignment 6 A, Yes.
7 maching several imes and thay could have charged | 7 Q. Mr. West, turn ta the second page of your
8  Dr. Bilik for doing that, 8 report. Do you see Roman numeral number | - by
9 Do you have any reaction to that? 9  the way, what system was this report written on?
10 MS. EVERSMAN; Objection. 10 A. The Mitchell Estimate System.
11 THE COURT: Welf -- 11 Q. Isthatthe same system Progressive uses?
12 Q. Do you agree with that testimony that was 12 A, |believeitis.
13 offered? 13 Q. Under labor subtotals, you'li see an entry
14 THE COURT. Are you objecting because |14  there that says body 23.0, rate 53, and then it
15 it's not correct? 15 taiks in terms of units,
16 MS. EVERSMAN: Yes, your Honor, i'm 16 Da yeu see that word there?
17 objecting because that is not correct. 17 A, Yes, 23 units.
18 MR. NELSON: | believe they put three 18 Q. Twenty-three. What is a unit, according
18 alignments up. 19 to this estimating system? .
20 THE COURT. Sustained. if you can 20 A, Well, in our hour, a unit is one hour, a
21 find the testimony. 21 60-minute hour,
22 MR, NELSON: {1l move on, your 22 Q. From the perspective of the time that
23 Honor, 23 you're calculating, it is based on 60-minute
24 THE COURT: Okay. 24 hours. Is that corect? '
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1 A Yes, 1 estimate that he was working for.
2 Q. What kind of compensation system do the 2 Q. In other words, too thick, too heavy?
3 body regair technicians in your shop get paid on, 3 A. Yeah.
4 composition, based on commission or straight 4 Q. Togenerous?
5  hourly? 5 A. Either he's got a really good estimate or
3] A. It's hourly with benefits. €&  he's not doing the complete job.
7 Q. Why don't you use a commission system? 7 Q. When yau say "good estimats,” you den't
8 A, Well, my own personal feeling, the reason 8 mean good for the consumer?
9 1donY, is [ think, as an employer, it gives me 9 A. Ahigh estimate, yeah.
10 more control over the quality of the job. 10 Q. Doyou? Onelastline of questioning,
11 With commission, you're constantly 11 Mr, West,
12 monitoring the technicians, 12 From the standpaint of what happened
13 Q. The point of the commission process is to 13 between Progressive and Dr. Bilik and North State
14 getthe job done as quickly as possible, right? 14 Cusfom, were you able to make any observations
15 A. Yes. 15 about the way North State managed the
16 Q. Cutcomers? 16 communications betwean Dr. Bilik and Progressive;
17 A. ltcan happen. 17 in other words, between Dr, Bilik and North State,
18 MS. EVERSMAN: Objection. 18 between North State and Progressive?
19 THE COURT: Sustained. Strike that 19 Can you speak fo that?
20 guestion. 20 MS. EVERSMAN: Objection.
21 BY MR, NELSON: 21 THE COURT: Sustained. No
22 Q. Now, you are familiar, though, with people 22 foundation,
23  who work on a commission basis or flat rate basis | 23 Q. Mr. West, did you have an observation to
24 inthe body shop industry, correct? 24 - did you have a chance, as you looked through
931 933
1 A Yes. 1 the documnents, to make an cbservation about the
2 Q. Isit possible to beat the clock as they 2 manner in which North State managed the repair
3 sayinthe business? What does that term mean? 3 ' protess?
4 A, Oh, yeah. 4 A. Yes,
5 Q. 5o if somebody had an hour to do a job, 5 Q. Whatis that observation?
6  according to an estimate, is it appropriate if 3] A. My first observation was, when North Stata
7 they get it done in eight-tenths of an hour or 7 requested Dr. Bilik to sign the authorzation for
8  nine-tenths of an hour? 8  repair, they sent it over to her | believe on
9 A, It's appropriate. 9  December 14th, and part of that autharization
10 Q. When does it start to cross into 10 says, [ have completely reviewed an itemized
11 inappropriate? 11 statement of repairs of my vehicle or someone
12 A, Well, according to the Automotive 12 explained them to me in full and [ authorize you
13 Management Institute, a technician that's working 113 1o proceed on that basis.
14 at 125 percent efficiency, in other words, you 14 Well, that was December 14th, 2004, They
15 have one hour, iie completes it in 45 minutes, is 15  never prepared the initial estimate until January
18 working very efficiently. 16 the 11th, 2005,
17 S [ would say somewhere between 125 and | 17 So they put a document in front of her
18 180, right around there, would be a very efficient 18 telling her they needed this before they couig
19 technician. 19 begin repairs, but there was no itemized
20 Q. How aboutif you saw someone doingajob |20 statement, and the first one was over 270 lines
21 inhalf the time as allowed on the estimaite? 21 iong anyway, so 1 can'timagine somebody
22 So, in other words, for an hour, they 22 explaining that to you over the phone.
23  worked 30 minutes or 20 minutes? 23 Q. What about the subsequent interaction
24 A, Youwould have to have a very good 24  between North State and Progressive?
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A, Well, the only thing | can say is |

936

1 1 the insurance industry one way ot the other?
2 told —I've told my estimators, | don't ever want 2 A, [don't think i've ever written an article
3 {osee a car that we're repairing lotal out 3 advocating on the insurance industry, to tell you
4 That's the warse thing that can happen. 4 the truth,
5 Dr. Bilik was without an automobile for 5 Q. They give you the money, right?
6  overthree months. She was inconvenienced zl &) A. I mean, we have an ax to grind on our
7 thattime, . 7 side, but most of my articles are technicaj
8 In addition 1o that, if the vehicle had — 8 articles.
9  would have had a complete estimate written after g Q. The opinions that you've given us today,
10 the teardown of the collision damaged parts cnthe | 10 are they reasonable to a certain degree of
11 vehicle and a thorough inspection, they could have |11 certainty in your field as a body repair
12 determined whether that vehicle was going to total | 12 technician, as scmeone who is certified in these
13 outornot 13 areas and somecne who is certified in automobile
14 So repairing a car that ends up being 14 esfimating and in body shop management?
16 totaled is a loser for everybody and it makes - | 15 A, Absolutely,
16 told my estimators, it makes us look like an 16 MR. NELSON: Thank you, your Honor,
17 idiot. We are going to lose a customer for life, 17 THE COURT: Cross,
18 Q. What could have been done in, say, January | 18 MS. EVERSMAN: Thank you, your Honor.
18 or February to avoid all of that taking place? 18 CROSS-EXAMINATION
20 A, Well, what could have been done would have | 20 BY MS. EVERSMAN;
21 beena very thorough, thorough Inspection and 21 Q. Mr. West, my name is Erica Eversman, It's
22 estimate written on the vehicle. 22 right at ncon so I'm not quite sure what to say.
23 Insurers will pay you for an estimate and 23 Along with Mr. Mamo, 1 am counse] for the
24 the time that you putin preparing it if the car 24  defendants in this case, Mr. Coccaro and North
935 937
1 does total oul. Thal's what should have been done | 1 State Custom. Okay?
2 inthis case. 2 A, Okay.
3 Q. But, when North State tock the car apart, 3 Q. Now, you just testified to a number of
4 wouid that have been the time that that discussion | 4 things here and one of the last things that you
§  between Progressive and North State shouldhave | 5 finished up with is Mr. Nelson asked you if you
6 occurred? 6  were being compensated.
7 MS. EVERSMAN: Obiection. 7 A. Uh-huh,
g Q. When should those discussions between 8 Q. And you're being compensated {o sit here
9  North State and Progressive have cccurred? 9 in this ¢hair today. s that right?
10 THE COURT: Overruled. 10 A. Yes,lam. :
11 A, They should have occurred at the timethey {11 - Q. And you are being paid $200 an hour. s
12 took the car apart and did a thorough examination {12 that correct?
13 of what it was going to take to fix that car, 13 A. Yes,
14 G. Mr. West, 've compensated you for your 14 Q. And you were being paid $200 an hour to
15 work here, correci? 16 sit out in the hallway for several days, were you
16 A, Uh-huh, 16 not?
17 Q. How much an hour are you receiving? 17 A. Absolutely.
18 A. | receive $200 per hour as an expen 18 Q. How much does your -- you said that you
19 witness. 18 charge by the hour for the type of repair work
20 Q. Okay. How many articles have you written 20 that you and your shop do.
21 asanexpert? ’ 21 A. Yes,
22 Al Ive got 42 published articies. 22 Q. How much do you charge an hour there?
23 Q. Would you say that those adictes strongly 23 A, Qur door rate is $48 an hour.
24 24 Q. Forty-eight dolfars an hour, So you're

advocate on behaif of the body shep industry or
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1 making substantially more dollars an hour by being 1 this case?
2 here today testifying against a body shop and the 2 A. Fourteen hours.
3 body shop owner than you would if you were athome | 3 Q. Fourteen hours?
4  fixing cars, right? 4 A. Yes.
5 A. 1am, but it took me 45 years to get to 5 Q. And you made $200 an hour?
6 thatpoint. & A Yes.
7 Q. Wow, how much in totat has Progressive 7 Q. Progressive is also compensating yeu to
B compensated you for your testimony to date? 8  fly back and forth from your location in Seatile
9 A Today? - g -
10 Q. Todate. 10 A Yes.
11 A. To date, | have received $18,000 from them " Q. —is that correct, because you are &
12 todate. 12 Washington repair shop owner?
13 Q. $18,000. And that only includes what you 13 A. Right
14 have already billed, it doesn't include your 14 Q. Right Soit's fair to say, is it not,
15 testimony today, right? 15 Mr. West, that you stand to make several thousand
16 A, That's correct. 16  dollars mare from the last time that you billad
17 Q. And how much — when was the last time 17 Progressive until the end of your testimony likely
18 that you billed and were paid by Progressive? 18  heretoday?
19 A, Ithink it was about a menth ago. 19 A. Thal's right.
20 Q. So-- 20 Q. Okay. Can you tefl us approximately how
21 A. Yeah. 21 much more you expect to bill Progressive?
22 Q. So you've got about a month's worth of at 22 A. s hard to say, but it would be in
23 leastiime — 23 excess of the §18,000.
24 A. Yes. 24 Q. How much in excess?
939 941
1 Q. —to be compensated for, s that 1 A. [don't really know uatil | add it up, alf
2 comect? 2 up, and get the plane fares and afl that stuff,
3 A. Yes. 3 Q. Which you've paid for out-of-pocket but
4 Q. And how many days have youbeen herein} 4  expect to be compensated for?
5  Westchester County, New York? 5 A. Yes, absoiutely.
6 A, Well, four days last week and then all of 3] Q. Ckay. Weli, Mr. West!, would you agree
7 thiswsek. 7 with ma that it's likely that you will be charging
8 Q. Four full days. Is that comrect? 8  Progressive atleast $10,000 more for the
9 A. Yes. 9 testimony over — for your activities over the
10 Q. Is that an eight-hour day? 10 last month?
11 A. Sometimesit's not, | mean -- 11 A. Yes.
12 THE COURT. Let's move on. 12 Q. ls it fair to say, that you will likely be
13 Q. I'msorry. You said four days last week, 13 charging Progressive more than $10,000?
14 cormrect? 14 A, 1just told you it would be in excess of
15 A. Yes. 15 what they siready paid me. | don't know how rnuch.
16 Q. And you said sometimes they are an 16 They already paid me 18,000,
17 eight-hour day and sometimes they are not? 17 Q. But you've already toid us that there’s an
18 A Yes. 18  additionat 10,000 you're sure will be paid?
19 Q. Sometimes they are more than that? 19 A. Yes.
20 A. Yes, they are. 20 MR. NELSON: Your Honor, we keep
21 Q. Substantially more than that? 21 going over and over.
22 A, They canbe. 22 THE COURT: Asked and answared.
.23 Q. Can you tell us what's the longest day 23 Let's move on.
{124  that you've worked on behalf of Progressive in 24 Q. All right. Now, you've never been
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1 retained to act as an expert witness on behalf of i right?
2 abody shop, have you? 2 A Yes,
3 A. On behalf of a body shop, no. 3 Q. And you expect high quality professional
4 Q. You have only ever testified or been asked 4 appearance and working conditions?
5  totestify by insurers. s that right? 5 A. That's what | would expect.
8 A, That's right. 6 Q. Excellent. Okay.
7 Q. Now, Mr. West, you mentioned that you have | 7 Now, your shop - 'm sorry. Please tell
8  your shop in the Seattie area, corract? 8  me the name of it again.
9 A. Yes. 9 A. South Town Auto Rebuitd,
10 Q. Would you agree with me that there are 10 Q. Now, your shop is not Mercedes Benz
11 substaniial differences between the way things are { 11 cerlified, is t?
12 done in Seattle, Washington.as opposed to, say, 12 A. No.
13 Westchester, New York in the body shop industry? 13 Q. And never has been, has it?
14 A. No, 14 A. Never, never,
15 Q. You're not aware of any differences? 15 Q. So Mercedes Benz has never putits stamp
16 A, From the shops that I've been in white 16 of approval on your shop and the work that it
17  I'va been here, | can't really tell any 17 does?
18  differences. We have good to work in shops, hard | 18 A. Notin any way,
19 toworkn shops., That's what | saw here, 19 Q. Now, you referenced ~ I'm sorry. As a
1120 Q. Where you say good 1o work in shops, you 20 result of that — sorry. You already told us your
21 mean interms of space or $ize? 21 shop s -~ you have already told us your shop is
22 A. Space, equipment that they have to work 22 not Mercedes Benz carlified, and you've never been
23 with, ’ 23 in Nerth State Custom's shop, correct?
24 Q. And - 24 A No.
. 943 945
1 A. The conditions that they are working in. 1 Q. Scil's fair to say, is it not, Mr. West,
2 Q. And the conditions that a person, a 2 thatyou don't have any idea what the relationship
3 technician, working in a shop is working in have 3 s between North State Custom and Mercedes Benz?
4 material ~ has a material impact on the manner in 4 A. No,notatall. {would think from the
5  which and the speed with which thay can perform 5 amount of parts they are buying, it would be a
6  any given procedure or fask. 1s that correct? 6 very good relationship.
7 A. Yes. 7 Q. So you wouldn't have any knowledge, would
8 Q. You've never been in North State Custom, 8  you, whether Mercedes Benz actually sends people
9  haveyou? 9 over from Munich, Germany, its headquarters, to
10 A. No. 10  North State Custom —
11 Q. So you have no idea how the shop is taid 11 MR. NELSON: Objection, your Honor,
12 out, correct? 12 i assumes facts not in evidence,
13 A, No, not at all, 13 THE COURT: Sustained.
14 Q. You have no idea whether North State 14 Q. Now, Mr. West, you've given us, you gave
15 Custom and Mr. Coccaro have innovated a numberof | 15 us 2 Jot of information in reference to the
16 different techniques and arangements Yo promote 16  photegraphs that Mr. Nelson showed you,
17 very efficient collision repairs? 17 You remember doing that just a few moments
18 A. No. 18  ago?
19 Q. Youdon't know if the floors in that 19 A. lsure do.
20 location are so clean you couid probably eat off 20 Q. Okay. And that was because you had fooked
21 of them, do you? 21 atthe vehicle and you were present yesterday when
22 A. . Ng, but | suspect they would be, 22 the photographer was taking those pictures?
23 Q. And you suspect they would be because this 23 A, Thals right.
24  is a Mercedes certified facility, Is that not 24 Q. Infact, in a few of them | noticed there
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1 looked iike there was a hand with 3 pen pointing? 1 A, That's right.

2 A Yes. 2 Q. And you have no idea, do you, you have no

3 Q. Would that have been your hang? 3 personal knowiedge, do you, about how that vehicle

4 A. Thatwas my hand, 4  was kept, stored, maintained, anything, do you?

5 Q. Soyou were pointing out the damage orthe | 5 A. The only thing | know, the first time |

§ area- 6  saw it it was completely wrapped up with shrink

7 A. Uh-huh, 7 wrap, Saran Wrap, ali the way around the whole

] Q. - in question to the photographer for §  car. |don't know when that was put on.

8  purpose of captudng that information? 9 Q. You don't know when that was put on and
10 A, That's right. 10 you don't if it was ever taken off and more put on
11 Q. Right. Now, those photographs were made |11 #, do you?

12 yesterday. Is that correct? 12 A, That's true.
13 A. That's right. 13 Q. Now, Mr. Wast, when, since you didn't see
14 Q. Now, when were you first hired by 14 the vehicle when it left North State Custom, you
15 Progressive for this case? 15  don't have any persanal information, do you, as to
16 A. Firsttime | looked at the car was May 15, 16 the manner in which the vehicle was removed from
17 2007, so it would have been within a few weeks of | 17 North State Custom, do you?
18 that 18 A. Only what [ read in the depositions.
19 Q. May 15, 2007 was the first time that you 19 Q. 8o you don't knew, do you, or do you, do
20  physicalty saw the vehicle? 20 you know If the vehicle was driven from North
21 A, Yes, 21 Blate Custom or was ittakenon a truck or 2
22 Q. So you waould have been retained, you 22 flatbed?
23 think, a few weeks before that? 23 A, According to the depositions that | have
24 A, Yes. 24 read, it was taken on a ramp truck,
947 949

1 Q. So-- 1 Q. And, when you say "a ramp truck,” that is

2 A. Ihad never met Mr, Neison before andthey | 2  a vehicle that enables the entire car to ba foaded

3 wanted me to inspect the car, know me first, So 3 and off the ground. Is that corract?

4 that's why we didn't look at anything other than 4 A. That's right.

5 the car first. 5 Q. Now, when you said, according to the

8 Q. Ckay. When you said "know me first,"you | 6  depositions, one of those depositions was a

7 meant, get to know you, Mr. West? 7 deposition of Mr. Nick Stanton. {s that correct?

8 A. Yes. 8 A. And the other one was of Greg Coccaro,

9 Q. Okay. So il's fair to say, isn'l it, 9 yeah.

10 Mr. West, you didn't see this vehicle when itteft | 10 Q. But one of them was Mr. Stanton?

11 North State Custom on March 23rd, 20057 11 A. Yeah.

12 A, That's very fair to say. 12 Q. And so you're aware that Mr. Stanton was
13 Q. Sovyeu have no idea what condition the 13 the individual frem Progressive wha came and
14 vehicle was in, what repairs had ¢r had notbeen |14  picked up the vehicle. iIs that correct?

15 made al that exact time, do you? 15 A. That's right

16 A. bwould have to say that | have a very 16 Q. Right. Ang he was the persen, as far as
17 good idea of what had been completed gnthe car } 17 you know, who made the arrangements with the ramp
18  and the condition of the car looking al the 18  tuck company {o move the vehicle. Is that

19  miieage and everything, because the mileageis |19  correct?

20 negligible since it feft North State Custom. 20 A. To my knowiedge, that's right,

21 Q. Well, Mr. West, the first time you saw the 21. Q. And, in relation to damage, you don't have
22 vehicle was over two years afterthe vehicle had {22 any idea how that vehicle was towed, do you?
23 been repaited and collected by Progressive. lsn' | 23 MR. NELSON: Objection. _

24 that fair? 24 A, Ldon't think it was towed. it was put on
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1 aramp truck, 1 Q. — Estimating System; is that correct?
2 Q. Letme rephrase that. You don't have any 2 A. Uh-huh,
3 idea, do you, that when the vehicle was being 3 Q, And thatis the system that Progressive
4 removed by Progressive from North State on 4 uses; isn't that right? ‘
5  March 23rd, 20085, the manner in which the vehicle | 5 A. Yes.
6§  was moved on to that ramp kuck? 5] Q. Which system do you use in your shop?
7 A. The only knowledge [ have of it from not 7 A, The Estimate.
&  being there personally is reading the depositions. 8 Q. What?
] Q. Weil, anything that you read in the g A. Mitchell Estimate, yeah.
10 depositions, were there any questions or any 10 Q. Estimate or Ultramate?
11 Information provided that the vehicle was actually | 11 A. Ultramate | guess itis, yeah. Ullramate,
12 improperly chained and put on to the fruck? 12 I'msorry.
13 A, One of the depositions mentioned this. 13 Q. So you are using the same type of
14 Q. Infact, there's damage on the rear 14 estimating system that many shops do and many
18 portion of the car, is there not, which yau don't 15  insurers do?
16 in any way suggest that North State either caused | 16 A, tguessit's the same as Progressive, |
17 or failed to fix, do you? 17 called it into my office gid and she e-mailed it
18 A. Absolutely not. 18  back.
19 - Q. Andyou'd agreed with me, wouldn't you, - 19 Q. Okay. So you actualiy didr't put this
20 thatthat damage occurred at some pointafterthe {20 Information In, you just collected it. You sent
21 vehicleleft North State Custom's property? 21 that information -
22 A Yes. 22 A, That's right.
23 Q. Now, you told us a good bit about whatyou {23 Q. - off to your office and they generated
24  believe were overcharges and unnecessary repairs { 24 this report?
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i that Norh State performed. 1s that correct? 1 A, Yes.
2 A, Thal's right. 2 Q. Now, you indicated a number of things here
3 Q. And] believe you szid this was your 3 thatyou feel absolutely certain North State
4 report; is that correct, Plaintiffs 667 4  overcharged for.
5 A. Yes. 5 Is that not the purpose of this report?
g Q. Now, this s a two-page document, correct? | 6 A. Those are the known overcharges.
7 A, Yeah, 7 Q. Known. And those are, when you say known
8 Q. And this is a document that you personaily | 8  overcharges, those are known overcharges in your
9 prepared; is that right? 9 oplnion; is that correct?
10 A, Yes, 10 A, Absolutely.
11 Q. And I notice up on the right-hand comer 11 Q. Thank you. Now, | notice that you
12 the date of this is July 31st of '08. That's 12 actuaily have a figure at the bottom of your
13 yesterday, isn't it? 13 report, Mr. West?
14 A. Yeah. 14 A. Uh-huh,
15 Q. Is that when you prepared this report? 15 Q. So you've indicated that there were a
16 A. !had rough drafts of it before. 16 total of what you believe were improper charges
17 Q. But before then, this was the first 17 that North State charged for the repair of this
18 report, complete report, that you prepared? 18 vebicle, right?
19 A Yes. 19 A. Yes.
20 Q. And you did that yesterday. 20 Q. And that amount is $2,808.65, correct?
21 A. Yes. 21 A, That's right.
22 Q. And you prepared this report using the 22 Q. Now, you'd agree with me, would you'not,
23 Mitchell's — 23 thatthere were repairs made fo the vehicle that
24 A. Yes. 24

North State did effect; is that correct?
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1 A. Yes, 1 THE CCURT: What caiculation? Just
2 Q. So North State was entitled to be paid for 2 brief it for me.
3 the work that they did do, right? 3 MS. EVERSMAN: Your Honor, the amount
4 A Absolutely. 4 that North State charged on the final bill
5§ Q. Okay. So how much were they entitled to 5 and the amounts that Mr. Waest says were
6  be paid, Mr, West? 6 overcharged. Minus.
7 "A, Th_at, I don't kKnow. They submitted a bill 7 THE COURT: We did that,
8 forover $34,000, 8 MS. EVERSMAN: Okay.
9 Q. QOkay. $34,091.37. g THE COURT: We did that. | can even
10 A Yes. 10 tell you the figure.
i Q. Was their bill; is that correct? 11 MS. EVERSMAN: Okay.
12 A. To my knowledge, that's correct, 12 BY MS. EVERSMAN:
13 Q. And you agree with me that North Statewas [ 13 Q. Now, Mr. West, are you aware of how much
14 entitled to be paid for work that you don't 14 any offer was made by Progressive to Dr. Bitik to
15 dispute that it did charge for, comrect? 15  pay for these repairs?
16 A, |would never dispute that. 16 Da you know of any amounts Progressive
17 Q. Okay. 17 sald this is how much we'll give you?
18 A, Yeah, 18 A, No, [ don't.
19 Q. And the only amount that you've given us 16 Q. Aliright Soif you were foid that
20 hereis $2,808.85 that you believe is incorrect. 20 Progressive actually offered Dr. Bilik $30,445 and
29 A. Thal's right., 21 some change, you wouldn't have any reason to
22 Q. Ckay. Sais it fair 1o say, Mr. Wast, 22  dispute that, would you?
23 thatyou don't dispute that North State should 23 MR. NELSON: Objecticn.
24 have been entitled at feast to compensation of 24 THE COURT: Just a minute.
955 a57
1 331,282,727 1 MR. NELSON: |t assumes facts notin
2 MR. NELSON: What's that nurmber 2 evidencs, your Honor. Nobady has
3 again? 3 testified to that number.
4 Q. $31,282.72. 4 THE COURT: How mugh Progressive paid
5 THE COURT: The record will reflect 5 for the car?
6 that the witness is using a calculator. 6 MR. NELSON: She just sald 34,000
7 A, 31,282.72, Is that what you said? 7 MS. EVERSMAN: §30,445,
8 Q. Yes. 8 THE COURT: And you are, in your
9 A. Yes, inregards to the answer o that 9 question, assuming that's what Progressive
10 question, there were several things that North 10 paid for the car from North State?
11 State did that | could notf assess a value to or 11 MS. EVERSMAN: No, your Honor, I'm
12 didn'tdo, so | wouldn't say that's true. 2 not.
13 Q. Well, since « 13 THE COURT: Ask the question again,
14 A. These are the known overcharges. 14 MS. EVERSMAN: Okay.
15 Q. Since you couldn't assess a value to 18 BY MS. EVERSMAN:
16 anything, you can't telf us whether they were 16 Q. Mr. West, are you aware that Progressive
17 overcharged or improperly charged, can you? 17 offered Dr. Bitik $30,445 as the amount of money
18 A. Only the things that I've submitted. 18  that was necessary to propsrly repair har vehicte
19 Q. Correct. And so the difference between 18  toits pre-accident condition?
20 whatwas charged by North State, if you wantto |20 MR. NELSON. Objection, your Honor,
21 take aiook at Plaintiff's £xhibit 2, is 21 How is he supposed to know what
22 $34,091.37. 22 Progressive offered and what the purpose
23 I'm going to ask Mr, West if he can please |23 of the offer?
24 do the calculation for us, 24 THE COURT: s that in evidenca?

19 (Pages 954 to 957)



958

960

1 MS. EVERSMAN: Yes, your Honor. 1 Q. Tmsory. |didn't make my question
2 THE COURT: What number? 2 clear.
3 MS. EVERSMAN: They were partofOr. | 3 THE COURT: Can we take a breath and
4 Bilik depositions as 4 Just make your question clear because |
5 MR. MAMO: Exhibits T and Sin 5 don't want any more repeats. Al right?
5] evidence, 8 Just ask the question.
7 THE COURT: So the question —repeat | 7 MS. EVERSMAN: Yes, your Honor.
8 the question again. 8 BY MS. EVERSMAN:
g BY MS. EVERSMAN: g Q. You're aware that there are a variety of
10 Q. Are you aware, Mr, West, are you aware |10 different estimating systems in the collision
11 that Pregressive made a monetary offer o Dr. 11 repair marketplace, are you nof, Mr. West?
12 Bilik of $30,445 and there's some cents in there, | 12 A. Yes,lam.
13 but my memory Isn't that good to -- strike that. 13 Q. And you're aware, are you not, that North
14 Are you aware that Progressive offered Dr, | 14 State does not use the Mitchell system, theyuse a
16 Bilik $30,445 as the amount Progressive was 15 different estimating system?
16 willing to pay to properly and safely repair Dr. 16 A. That's right,
17 Bilik's car to its pre-accident condition? 17 Q. Cormrect. And those systems are called
18 MR. NELSON: Yaur Honor, objection. |18  estimating systems, are they not?
19 THE COURT: Let melook at the 18 A They are,
20 exhibits. We will scive this right now, 20 Q. And that's for the purpose of being able
27 MR, MAMO: Those have my notes on 21 totry to come up with an idea of how much any
22 them but the exhibits are up there, 22 particular repair activity may likely cost. Is
23 THE COURT: 1need to know whatthey {23  that fair?
24 are. ' 24 A Yeah.
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1 MR. MAMO: Theyareinas SandT. 1 Q. Ckay. Soit's a guide; isn't that right?
2 MR. NELSON: She just said properly 2 A, In so many words, that's what itis, a
3 and safely, your Honor. 3 ¢rash guide, ‘
4 THE COURT: Well, | assume that 4 Q. if's not an zbsolute science, is it?
5 Progressive wanted to properly and safely 5 A No.
6 repair this car. 6 Q. And wouldn't you agree with me that the
7 MR. NELSCN: Cf course. 7 estimating systems, Mitchell's included, that when
8 THE COURT: We are assuming that, so | 8  they altempted to develop these, thesa time
g overruled. 9  estimates, were not fooking at damaged cars, were
10 MR. NELSONM: The word “safely” 10 they?
i doesn't appear in those letters, your 11 A, No.
12 Honor, 12 Q. They were locking —
13 THE COURT: Well, Progressive is 13 A. New, undamaged cars.
14 very, very concemed with safely because 14 Q. They were looking at new, newly
15 we know what the advertisements tell us. 18 manufactured vehicles, correct?
16 The Court will take judicial notice 16 A, Yes.
17 of that. Overruled, 17 Q. And they were making time determinations
18 A, 1can answer? 18  about haw long it should take or what to attribute
19 Q. Please. 18 to a particular activity of removing or
20 A. No, I'mvery unaware of that. 20 re-installing new, undamaged parts as well; is
21 Q. Okay. Now, Mr. West, you referenced the |21  that correct?
22  estimaling systems and times; is that right, when |22 A It says soin the P pages, yes.
23 Mr. Nelson was asking you questions? 23 Q. And the P pages are the procedure pages?
24 A, Inmy repart, | referred to certain times. 24 A Yes. And their times are based on new and
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undamaged parts.
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Q. And that's because the units that are

1 1
2 Q. So you would agree with me, wouldn't you, 2 assigned are really assigned for the task; is that
3 Mr. West, that the estimating systems, they are 3 notcorrect?
4 not a one-for-one comrelation of what a repair 4 A. Yes.
5  could actually expect looking at a vehicle which 5 Q. And when | say "the task," I'm talking
6  had been driven and which has beeninvolvedinan | 8  about any individual pracedure or repair activity
7 accident and was damaged. 1s that fair? 7 atechnician has to engage in? ]
8 A Ifwhat—can | answer that in my way? 8  A. Notany, justthe ones where you would
9 Q. Sure. 9  remove or replace a part, not anything you're
10 A. 1think what you're trying to say is it 10 going to repair. Those aren'tin the manuals.
11 might take more time to remove a damaged fender | 11 Q. So, if they're not in the manuals, then
12 and fitit to a previously damaged car, yes, 12 the repair shop has to figure out on its own,
13 that's right. 13 doesntit?
14 Q. Allright 14 A It's a judgment time.
15 THE COQURT: 8o let's make this clear: i5 Q. It's a judgment time. All right. Very
16 Under the Mitchell system, say, repairing 16 good.
17 a bumper may be X amount of units and 17 THE COURT: May 1 ask a quastion:
18 under the other system the name of which 18 You never figured out the hours under the
19 i§ — 19 Mitchell system. You had your gitl in the
20 MR. MAMO: Pathways. 20 shop do it; am | right?
21 THE COURT: - Pathways System, it 21 MR. NELSON: Objection, your Honor,
22 may be a differant amount of units. s 22 THE COURT: Overruled. This is -
23 that fair to say? 23 THE WITNESS: i based this --
24 THE WITNESS: It's fair fo say, but 24 THE COURT: No. Am lright? Did you
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1 it would be a minute difference, 1 testify that you didn't figure out these
2 THE CCURT: Well, we are not talking 2 numbers, you asked your girl in the shop
3 about a lot of difference here, are we? 3 to do it in Washington?
4 THE WITNESS: No, not in between the | 4 MR. NELSON: Objection.
5 different systems. 5 THE WITNESS: No, no, | didn't,
6 THE COURT: No, but you came up with, t 6 THE COURT: You didn't say that?
7 out of $34,000, 2,800 worth of difference, 7 THE WITNESS: Na.
8 rght? 8 THE COURT: | think you did, sir.
9 THE WITNESS: Absolutely, and that's 9 THE WITNESS: | did not. [ called
10 not based on any of the difference in the 1G and had her enter it into the estimate
11 times only the things they didn't fix or 11 using my figures.
12 they charged for that were never damaged. |12 THE COURT: S you don't know if she
13 THE COURT: Well, you can't testify 13 made a mistake, do you?
14 ta something that you don't know about, 14 THE WITNESS: Yes, | do, because |
15 can you? 15 wrote it all out longhand and looked at
16 THE WITNESS: No. 16 it. Honestly, Judge.
17 MR. NELSON: Objection, your Honar, 17 THE COURT: So you're saying, when
18 THE COURT: Overruled. 18 you have a third party do the work for you
19 BY MS, EVERSMAN; 19 -
20 Q. Now, Mr. West, these estimating systems, |20 THE WITNESS: | don't have.
21 they give time often in flat rate time. Would you | 21 THE COURT: Yeou know absolutely that
22 agree with that? 22 that is correct.
23 A, Areyou - we call them fiat rate manuals, |23 MR. NELSON: Your Honor, this is no
24 yes, 24 difference than Greg Jr. writing an
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1 estimate that Mr. Coccaro then charges 1 {(Whereupon, the following discussion
2 customers. 2 takes place on the record, at the side
3 THE COURT: That's right. Buthe's 3 bar, inthe presence of the Court, Mr.
4 testifying and this is in evidence. 4 Nelson, Ms, Eversman and cut of the
5 MR. NELSON: And he's saying the 5 hearing of the jury:)
6 figures he came up with are his figures, 6 THE COURT: Hearsay. Double hearsay.
7 He had simply somebody put them into a 7 MR. NELSON: Your Henor, it's not
8 system for him and then he checked the 8 hearsay. First off, it's an expert. He
9 figures afterwards. 9 is allowed to rely on things to form his
10 ! object to your questioning. 10 opinion, even if it is hearsay.
11 THE CCURT: Did you check these 11 THE COURT: He didn't do the work.
12 figures afterwards? 12 He had his girl do &,
13 THE WITNESS: Absolutely. 13 MR. NELSON: He didn't have the work
14 THE COURT: And absolutely what did {14 done. He did alt these calculations. He
15 you do? 15 has been working on this over and over and
16 THE WITNESS: looked at them and 16 over again. He simply called.
1T - verified that they were correct. 17 THE COURT: He testified that he had
18 THE COURT: How did you do that? 18 his girl find the figures.
19 THE WITNESS: By looking at them. 19 MR. NELSON: You asked me & question.
20 THE COURT: You had to spend 20 | would fike to respond.
21 vesterday. 21 THE COURT: Yeah. Butwhat do you
22 THE WITNESS: Yes. 22 respond to that?
23 THE COURT: You've been in New York. § 23 MR. NELSON: Can | respond fo the
24 THE WITNESS: Yeah. 24 first one first?
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1 THE COURT: Since yesterday. 1 THE COURT: No. | want a response fo
2 THE WITNESS: No, I've been hera 2 that because that may throw out the case.
3 longer but this is when | did it. 3 MR. NELSON: | would like to know the
4 THE COURT: You had somebody else 4 guestion then if you think that's going to
5 enter the figures on a computer. 5 throw out the case. 'm sorry. | didn't
6 THE WITNESS: Into cur computer, yes. 6 understand the question.
7 THE COURT: And now you are saying 7 | was still focusing on what 1 was
8 you checked them. How did you checkthose | & trying to say the first time.
g numbers? 9 Can | hear the question again?
10 THE WITNESS: Those were e-mailed 10 THE COURT: The question is how can
11 back to us. 11 you introduce evidence that was compiled
12 THE COURT: How did you check those 12 by a third party not testifying?
13 numbers as being cotrectly entered and 13 MR, NELSON: This is no different
14 processed? 14 than i you drafted a letter, your Honor,
15 THE WITNESS: By jooking at it line 18 and you gave it to your secretary and your
16 by tine and going over it. 16 secretary took your handwriting and put
17 THE COURT: Soyou have a memory of 117 the notes into a document and then you
18 every single amount of hours for every 18 locked at the letter and you approved it
19 single -~ 19 as heing an accurate reflection of what
20 THE WITNESS: Yes, your Honor, these 20 you said. Thal's exactly what's happened,
21 are based off of North State's estimate. 21 THE COURT: So you are saying that he
22 That's alt. And what | saw that they 22 did the work beforenand and then what did
23 didn't do. 23 she do?
24 THE COURT: Lets have a side bar. 24 MR. NELSON: She simply entered it
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1 into the system like you would type into a 1 that way?
2 typewriting program or word processing. 2 MR. NELSON; He doesn't have fo, your
3 THE COURT: She enteredthe dataand} 3 Honor. He is looking at a printout, just
4 none of this is her judgrnent and, if you 4 like you would if yeu had your secretary,
5 want to ask her, none of this is his 5 if you had your secretary typeitona
6 judgment. You are saying that she typed 6 word processing program, you would Jook at
7 it out, 7 a printout of it and you would check the
8 MR. NELSON: Noityped. it's entered 8 caiculations or you would check the words
g into a system, but he checked the system g on there. You know — let me finish.
10 and he's checked the data. 10 He did not go into the word
11 THE COURT: | don't understand 14 processing program, if you are using that
12 entered into a system. I'm pretty 12 anaiogy, and see what she typed in the
13 computer literate. Tell me what this is. 13 word processing. He is looking at the
14 MR. NELSON; This is a computerized | 14 printout.
15 system that contains a data base of every |15 THE COURT: Numbers were gjected from
16 part on the car. 16 that system on what the secretary or cletk
17 So, for instance, if they are going 17 did?
18 to replace a fender, they will wiite in, 18 MR. NELSON: And he put the numbers
19 right front fender. They will key it into 19 into the system by calling her and saying,
20 the system. The system pops up and says | 20 do this, do this, do this, and he drafted
21 - 21 this a loeng time age.
22 THE COURT: Right. 22 THE COURT: You are going to have to
23 MR. NELSON: -- it says $300 for the 23 call the girl.
24 fender and then it gives the associated 24 MR. NELSON: She's in Seatlle,
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1 labar time. 1 Washington.
2 This used to be, before it was 2 THE COURT: Well, you've got deep
3 entered into computer programs, your 3 pockets.
4 Honor, it used to be handwritten documents | 4 MS. EVERSMAN: | absolutely have a
5 and all that's being done now. You are 5 problem with it
& telling me this is a sensitive issue, this 6 THE COURT: You didn't mention it,
7 is no diffsrent than if somebody had gone 7 MR. NELSON: Because she knows this
8 and handwritten something and had 2 8 is how it is done in that business.
9 secretary franscribe what he handwrote 9 MS. EVERSMAN: Your Henor, my
10 except they are simply transcribing it 10 concern, more than anything, is Mr. West
11 using the system, 11 was doing this. itis not asif he isin
12 THE COURT: So what if she used the 12 the office at the same time.
13 system and made a mistake? 13 THE COURT: No, but she gets to taik
14 MR. NELSON: He checked her work, | 14 now.
15 THE COURT: How, 1asked himand he |15 MS. EVERSMAN: It's notasif heis
16 can't answer it. 16 in the office, With the analogy of the
17 MR. NELSON: He just answerad you, 17 word processing, if you dictate a letter,
18 He said he checked it, 18 to, for example, or you handwrite aut a
18 THE COURT: How? 19 letter and you ask your assistant to put
20 MR. NELSON: He went through all the 20 it, enter into the system you are there,
21 facts and figures and checked the math on | 21 you can talk to, you can verify, you can
22 it, 22 look at everything thai that person is
23 THE COURT: Did he go into the 23 doing and, if need be and if you're
24 computer, go into the system, and check it | 24 computer literate «-
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1 THE COURT: Getto the point. ? 1 and he called the minor revisions into
2 MS. EVERSMAN: The fact that this was | 2 her and they reflect his work product.
3 alt done via e-mail and somebody slse 3 THE COURT: Okay. I've gotto go.
4 unrelated to the case was entering the 4 Let's go. '
5 information, and it was only done 5 {Whereupon, the following takes place
6 yesterday. 6 in open court:)
7 THE COURT: No. That's a problem, 7 THE COURT: Back in open court.
8 MR. NZLSON: 1don't think so, your 8 We're going to take a lunch break. We
9 Honor, 9 will get back together at 2:15, All
10 THE COURT: Why didn't you bring that | 10 right.
11 up? Why did you let me bring it up? That |11 Thank you, sir. You may step down.
12 shouidn't have gone into evidence., 12 (Wriereupon, the wilness was excused.)
13 MS. EVERSMAN: Your Honor, | started [ 13 {Whereupon, the jury exits the
14 - 14 courtroom.)
18 THE COURT: You didn't do it. 15 THE COURT: I'm asking him to leave
16 MR. NELSON; 1 asked himif he 16 the courtroom.
17 prepared this report, your Honor, He 17 MR. NELSON: He has a hearing
18 testified honestly that he prepared it. 18 problem.
19 THE CQURT: 1 think you better 19 THE COURT: 1 amsaying it as loud as
20 prepare fo bring that gir] in ta verify 20 }can.
21 what happened. 21 (Whereupon, the witness leaves the
22 MR. NELSON: Your Honor, you are 22 courfroom.)
23 going to make me fly in somebody from 23 THE COURT: You've got a problem with
24 Seatlle, Washington? 24 this piece of evidence. The piece of
975 977
1 THE CQURT: itis your case. 1 evidence is the report.
2 MR. NELSON: Please let me make a 2 Why? Number one, he entered it into
3 record. Let me talk, 3 the system not used by this repair stop.
4 THE COURT: Qtherwise, it's going to 4 Number one it is not competent.
5 be thrown out of evidence. 5 Number two, he testified that he
6 MR. NELSON: Your Honor, tetme make | 8 didn't actually find the units on the
7 my point on the record: You are askingme | 7 computesr; he had his girl in the office do
8 t¢ fly in a woman from Seattle, Washington | 8 it
9 10 simply say that she fyped in what he 9 That is hearsay at that point or you
10 said and then sent it to him 10 can bring her in to testify; otherwise,
11 electronically. You are going to make me 11 'm slriking his testimony.
12 fiy in a witnessg? 12 MR. NELSON: Okay. Your Honor, may
13 THE COURT: 1 want to know what he 13 respond, your Honor?
14 sent her. | want to know what she did. 14 THE COURT: You respended quite a
15 MR. NELSON: Ask him, 15 bit
16 THE COURT: He hasn't answered me 16 MR. NELSON: These are new poinis you
17 yet. 17 just made.
18 MR, NELSON: You haven't asked him 18 THE COURT: You can respond after
19 the question yet. He started working on 13 lunch because | have a conference at one
20 this draft several weeks ago. 20 v'clock and maybe the defense should
21 He simply came out here and wanted to | 21 respond.
22 make sure he saw the car for the last time 22 THE COQURT OFFICER: Allrise, please.
23 to make sure he was accurate. 23 {(Whereupon, a lunch recess was
24 24 taken.}

He made some miner revisions to it
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1 AFTERNOON SESSION 1 this? .
2 THE COURT: Good aRternoon. First of 2 MS. EVERSMAN: Your Honor, | don't
3 all, the jury is niot in the courtroom. 3 have any real objections or prablems with
4 Nr. Netson, | think when we broke, 4 Mr. West's testimany about what he
5 you wanted to put some more things on the 5 observed and what he specifically saw.
8 record because it was lunch, 6 1 do have reservations, of course,
7 Everyone be seated. 7 about how he has created this report.
8 S0 it's over to you, Mr. Nelson. 8 When it was originally entered, he
9 MR. NELSON: Thank you, your Honar. 9 said | created this, hence the fact that
10 If we could just for the moment put aside 10 did not object to it when it was entered,
11 that he even had created a report. His 11 but now that I've discovered that he
12 testimony should come in any way. He made |12 himself did not create if, then | have a
13 abservations about the car. He put 13 problem with that specific decument.
14 photographs in front of the jury where he 14 THE COURT: Well, first of alt, I'm
15 showed what he opined to be damages. 15 going fo tell you never objecled. {was
16 THE COURT: Thatfs true, 16 the one who noticed and you waived it.
17 MR. NELSON: And, on top of that, 17 All right. So that ebjection is waived.
18 your Honor, he made specific references to 18 There are two big problems with this
19 North State's estimate of March 22nd, 2005 19 report that | mentioned. 'm going to
20 which has been marked as Plaintiff's 20 leave the case go on and you can bring it
24 Exhibif 2 and he said these fine entries | 21 up In your summation whatever comes in
22 have observed as looking at the car and 22 evidence about the report,
23 looking at the estimate and find them to 23 First of all, it's in the wrong
24 be overcharges. 24 framework. It's a Mitchell's system
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1 So just, he's looked at their 1 report.
2 document and opined about specific charges | 2 We have had no testimony as to the
3 on thelr document. 3 correlation between the two, only that he
4 THE COURT; But he, just not to 4 says it's de minimis, but that's really
5 quibble, but t think he got his, what is 5 not good encugh. All right.
8 the correct charge, you know, his figure 8 No description of, well, like if you
7 from his report, ' 7 compare, you know, inches to centimeters,
8 MR. NELSON: No, he's looking at the 8 we get a corralation. That's really what
9 mechanics of how those estimates go 9 we should do here, because, frankly, |
10 together. These are processes these 10 thought it was going tobe a lot more
1 people who do the estimating follow, and, 11 money as far as his claim of fraud.
12 for instance, he said, they had no reason 12 Now, when he testified, oh, but,
13 to take the left door off. That's not 13 there is a lot more, you can't bring that
14 something that's warkmaniike; therefore, 14 in because he has not, you know, testified
15 their line entry of X is an overcharge. 15 to that at all. He has not.
16 THE COURT: You're right. [remember 16 MR, NELSON: May | address that, your
17 that and [ agree with you, 17 Honor?
18 MR. NELSON: And so his testimony is 18 THE COURT: Yss.
19 competent even notwithstanding that 19 MR. NELSON: One, there is testimony
20 reporter. His report -~ 20 that these two systems correlate. One,
21 THE COURT: | agree with you. You 21 Mr. Coccara himseif said that the Mitchell
22 don't have to argue that, { agree with 22 system and the CC system basically do the
23 you. 23 same. He was talking about labor hours
24 Do you have something to say about 24 and units. '
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1 THE COURT: Do the same thing. 1 that are widely foliowed in the country.
2 MR. NELSOM: He was taiking about 2 ! think you might have said it but the
3 times, he was talking about units and 3 receghized, you know, { think we might
4 hours, and they are the same thing, and 4 have said that. Okay. So we get past
5 the jury is going to remember whatever 5 that. it still is a discrepancy and the
6 that testimony is, but there was testimony 6 reason I'm concerned is that he comes out
7 and then on top of that, this witness 7 with & figure 2,800 something dollars,
8 testified to that. 8 2808 and change on a $34,000 and change
9 The second part, your Honor, when | 9 price tag, that's less than 10 percent.
10 went through the frame damages thatare | 10 It's not 2 huge figure.
11 not on his report, he said | cannot state 11 MR. NELSON: May 1 be heard on that,
12 fo a certainty how much they are 12 your Honor?
13 overstated, Alllcan tell you is that i3 THE COURT: Yes.
14 they are overstated and we went through 14 MR. NELSON: Progressive's arguments
15 all the welds. He said, | didn't see any 15 all along has been that Dr. Bilik was kept
16 evidence of any frame repair whatsoaver, |16 in the dark. They never got authority to
17 but since | wasn't there fo see it 17 charge him more than $26,000. That's cur
18 happened, 1 can’t tell you they didn't do 18 position. We think the law supporis that.
19 anything, but [ can tell you there's no 19 THE COURT: You did pay them.
20 evidence of it and that evidence shouid go | 20 MR, NELSON: We ultimately paid them.
21 in front of the jury, he saw no evidence 21 If | can finish making my point.
22 of them pulling the front or the rear 22 THE COURT: Yes.
23 rails of that car. 23 MR. NELSON: They never got authonty
24 THE CQURT: If he said, he can't tell 24 to pay -- they never got Or. Bilik's
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1 you it didn't happen, that's really 1 autherity to pay more than -- to charge
2 contradictory, isn't it? 2 more than $26,000.
3 MR. NELSON: The only person who can 3 We are subrogated to Dr. Bilik's
4 really tell you what happened there is the 4 rights. So Dr. Bilik could stand there,
5 person who was there when it happenedand | § put aside a total loss and say to North
6 he Is coming in behind the fact. 6 State, you had no authority to charge me
7 THE COURT: [Fyou have other proof, 7 $34,000 to fix my car. You only had
8 that's fine, but | - ordinarily this ' 8 authority to charge 26. We are subrogated
9 document is not competent evidence and | 9 to that right to make that ctaim. So that
10 am referring to number 66. Why? Because 10 $10,000 is in dispute.
11 it is hearsay if you have somebody else 11 Secondiy --
12 doing the labor to draw up the figures and 12 THE CQURT.; it's notten. lt's
13 almost always you have to have either 13 eight. it's $34,000, '
14 counsel waive, you know, calling them or 14 MR, NELSON: At one point it was 37,
15 they have to be called. Okay. 15 Remember that $10,000 suppfement,
16 And because the system itself is 16 THE COURT: I{'s $34,000.
17 hearsay, but having somebody else put it 17 MR. NELSON: Soit's eight. 1 agree.
18 into the evidence is doubie hearsay. 18 The second part of this, your Honor,
19 No one has ever said that | recall, 19 is because it now went to $34,000,
20 but { might have missed it, that the 20 Progressive had no choice but to total
21 Mitche#t system and the other system -~ 21 loss the car, legally. That's their
22 'MR. NELSON: CCC. 22 argument.
23 MS. EVERSMAN: Pathways. 23 So they had to total loss a car for
24 THE COURT: = are, you know, systems 24 43,000 and then they had to pay to get it
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1 out of their shop, so they have paid, in 1 You paid thern.

2 essence, $75,000 for something that, sven | 2 Now, | think some errors in judgment

3 if you believe their evidence that they 3 and, again, you didn't make them, they

4 are enlitied to charge us the 34, so 4 were made during the whole course of this

5 Progressive was harmed to the tune of 5 thing, are going to make this a more

6 $43,000. 6 difficult case than it has to be, you

7 THE COURT: Okay. |understand. | 7 know, and | have a pretty good idea of

8 understand beyond what you're saying 8 what they are,

9 because I've actually read about 9 You know, you work with what you've
10 Progressive how they screwed up. 1 have [10 got. And they made some mistakes, and |
11 read it, 11 think there was negligence on their part.
12 What | am saying this Is coming down 12 You say it is notimportant, but it
13 to de minimis in my mind. You may be 13 Is important because it may effect the
14 right. t may be fraud. But proving 14 facts on which you are relying. itis
15 these types of cases is, 've told you 20 15 important.

16 times, it's very difficult, and, you know, 16 Will it effect the credibility of
17 | was Kind of expecting or hoping that he 17 certain facts you wish to prove? Yes.
18 would come cut with notan ant hili butan | 18 And 'm allowing it in for that reason.
19 Everest, and he really didn't. 19 So, you know, | think the fairest
20 MR. NELSON: But all his opinion 20 thing to do under these circumstances is,
21 represents is he has now lcoked at the car | 21 with regard to your expen, everything
22 after they fixed it and, because it's 22 comes in. You can use it however you want
23 fixad, you can't tell much, but what you 23 to use i,
24 can tell is that absolutely there's black 24 1 will counsel the defense that, once
987 989

1 and white fraud in what they are now 1 you saw how this document was prepared,

2 claiming. There's no question and | know 2 you should have objected and strongly, and

3 they disagree with this. 'm not trying 3 you didn't, so you waive it. All right,

4 to create a debate, but the reason that's 4 Let's go. Bring themin.

5 there is to say, and | made this statement 5 Jury, bring them in.

G in my opening, and after Progressive gota | 6 (Whereupon, the jury enters the

7 chance to see what they charged him for 7 courtroom.}

8 the 34, they even found a $34,000 bil} had 8 fWhereupon, the witness resumes the

g fraud in it g witness stand.)

10 The $34,000 bill that North State 10 THE COURT OFFICER: The juryis

11 charged Progressive to get the car outhad | 11 entering.

12 fraud init. That's that fraud. 12 THE COURT: Be seated everybody.
13 THE COURT: $2,800. 13 Welcome this afternocn, We are

14 MR. NELSON: But it's in addition to 14 caontinuing, | believe, with the cross

15 the ten, in addition to total loss on the 16 examinations of Mr, Michael West.

16 car. Eight. 16 Mr. West, you are under oath.

17 THE COURT: The question is, though, {17 THE WITNESS: Yes, ma‘am.

18 counsel, legally, you paid them and you 18 THE COURT: Allright. You can

19 said, we had lo pay them, but you really 19 continue, Mrs. Eversman,

20 didn't. You could have started suit right 20 MS, EVERSMAN: Thank you, your Honor.
21 then, brought an injunction against them 21 CROSS EXAMINATION (Continued)

22 from charging you any more untit the whole |22 BY MS. EVERSMAN:

23 thing was worked out. | do it all the 23 Q. Mr. West, you indicated in your testimony
24 time. All right. 24 that North State did not prepare an estimate for
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1 Dr. Bilik until January 11th of 2005. Thaiwas 90 1 THE COURT: So you're saying for an *
2 yourlestimeny, corect? 2 actual fact that you know this was created
3 A. That's correct. 3 al 1/11/05 because it has a date in the
4 Q. Couid you please take a look at 4 right-hand corner?
5  Plaintiff's Exhibit 1 for me. 5 THE WITNESS: That's right.
8 THE COURT OFFICER: Showing the 6 THE COURT: 8o you know for an actual
7 witnass Plaintiff's Exhibit Number 1 in 7 fact --
8 gvidence, 8 THE WITNESS: That's fight.
g Q. And just to move things along, sir. Can 9 BY MS. EVERSMAN:
10 you just take a look and see if, on the very first 10 Q. Mr, West, could you please take a look at
11 page, ifit has a date. 11 Plaintiff's Exhibits 44 and 45 for me.
12 A. The date | see here is 1/11/206, 12 A. Okay.
13 Q. But therg's nothing in there that says 13 Q. Let me withdraw that and et me ask you
14 this was the date that that document was created; 14 this, Mr. West. In the Mitchell system, Is it not
15 is that correct? 15  a fact that when you print a document, it marks
16 A. No. True. 16  the print dale that the document was printed?
17 Q. And you used the Mitchell system, correct? 17 A. Yes. '
18 You donr't use CCC Pathways, the system upon which | 18 Q. So when we took a ook at your report of
18 that estimate was created, do you? 19 7/31/2008 is a print date; is that not correct?
20 A. No. 20 A, Uh-huh,
21 Q. Soyou canttell us that that was 21 Q. That's the date that document was printed?
22 actually the date upon which North State created 22 A, Uh-huh.
23 the estimate, can you? 23 Q. You told us that that was the dale thai
24 A. The only date on herg is 1/11/2005. 24  the document was also created, right?
831 993
1 MR. NELSON: Stop interrupling the 1 A, Uh-huh.
2 witness. 2 Q. But that doesn't mean that the document
3 Q. You don't have any information or evidence | 3 could not have been created on a different day; is
4 to know when North State actually first put 4 that correct, a prior date?
§  information into the estimating system io create 5 A, Well, it means this document was printed
6  an estimate for Dr. Bilik's car, do you? 6  onJuly the 31st, 2008.
7 A, [assume that it was 1/11/2005. 7 Q. Printed. s that comect?
8 Q. You assutmed, sir -- 8 A Yeah
9 A. Because there's a date on it 9 Q. Mow, is there anything on this document
10 THE COURT: But let's answer the 10 that tells us the date that it was created?
11 question. Do you know for an actual fact 11 A Justthe 7/31/2008 date up in the top of
12 that that bill was created cn 1/11/057 12 the comer.
13 Yes or no please, 13 Q. Okay. 8o, if you took a lock at other
14 THE WITNESS: Yes. 14 estimates that have been enterad in this case that
15 THE COURT: You know for an actual 15 were used, that were created using the Mitchell
16 fact and what basis is that? 16 system that have a date of, for example,
17 THE WITNESS: It says 1/11/2005 at 17 March 31st of 2005 after this car was repaired,
18 3:46 p.m. in the upper left-hand cormner. 18  areyou telling us, based on your testimoeny, that
19 THE COURT: Can you imagine other 19 because it had that date on it, that was the date
20 scenarios where a fax document would say |20 that document was created?
21 1/11/05 or a printed document off a 21 A. That's the printed date up in the corner,
22 computer? 22 yes.
23 THE WITNESS: i'm just going by what 23 THE COURT: So you don't see any
24 this says and it says 1/11/2005. 24 difference between printing, print date

28 {(Pages 990 o $93)



994

986

1 and creation date? 1 <¢lear and the jury Is, too, that when you said it
2 THE WITNESS: On these estimates, 2 was created, that was the date that the
3 that's why they're on there. That's 3 document ~ that's the date the document bears; is
4 right. 4 that correct?
5 THE COURT: Sothereis no 5 A. That's right.
B difference, as far as you're concerned, 6 Q. That doesn't mean that an estimate ora
7 with an estimate which has a date on it; 7 bluepsint of a repair had not been created by
3 it must be created that same date. 8  North State and either provided or discussed with
g THE WITNESS: That's right. 8  Dr. Bifik at some earlier point in time than
10 THE COURT: That's what you think. 10 January 11th of 20057
11 THE WITNESS: That's what { think, 11 A. 1 have no — F've no evidence to that.
12 BY MS. EVERSMAN: 12 Q. Now, Mr. West, you indicated earlier that
i3 Q. Are you telling us that a document cannot {13 you had reviewed deposition testimony and a
14 be created and Kept, stored in a computer system | 14 variely of other things; is that not comract?
15  onone date and not printed until a week [ater, 18 A, Yes.
16 for example? 16 Q. And, in fact, earfier this year, you had
17 A, Oh, no, nof at all. Ifit's inside the. 17 executed an affidavit?
18 system. !said that this was printed on this 18 A Yes.
18, date. 19 Q. s that not right?
20 Q. You also testified, however, that 20 A. That's right.
21 Plaintiff's Exhibit 1, which bears a date of 2 Q. And that was in relation -- scratch that,
22 January 11, 2005, was created on that date, 22 In that affidavit, you identified 8 number
23 is that not what your testimony is? 23 of things that you looked at in preparation for
24 A. That's what | said, 24 making that affidavit. [s that right?
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1 Q. Butyou don't know whether — 1 A. That's right
2 A. This copy. 2 Q. And f noted in there there were no
3 Q. —thatcopy, you don't know whether North | 3 phofographs, You did not specifically mention
4  State had actually created ifs estimate, ils 4 photographs that you had looked at.
5  blueprint for repair, on a much earlier date, do 5 Did you, in fact, look at any photographs?
6  you? & A. Yes, | did.
7 A. And it was in the system, you mean? 7 Q. And were they photographs of the vehicle
8 Q. Yes. 8 inits demaged condition?
g A. Ng, | have no-way of knowing that. 9 A, Yes. Some of them were, yeah.
10 Q. Sowhen you told us that North State did 10 Q. I'm going to ask you if you will please
11 not create an estimate until — 11 take alook at a number of these photographs and
12 THE COURT: May | just stop you. 12 I'mgoing to ask you if you can te!l us whether
13 Creation and printing are two different 13 these were any of the photographs that you
14 terms, Creation means to actually compose | 14 reviewed.
15 and draw up and make something. 15 MS. EVERSMAN: And, your Honor, these
16 Printing means to duplicate it, 16 actuaily were part of Plaintiff's Exhibit
17 Right? 17 13, Plaintiffs have only introduced the
18 THE WITNESS: When | answered that, 1 | 18 very first photograph, but you should have
19 meant created this right here in my hands. 19 copies.
20 MS. EVERSMAN: |see. 20 We have them remarked as Defendant's
21 THE COURT: But that's nota 21 Exhibits, the individual ones.
22 creation. It's a copy. If's a print. 22 THE COURT: Tell me what they are; 13
23 BY MS. EVERSMAN: 23 what? What are they now marked as?
24 Q. Just for clarification, Mr, West, so I'm 24 MS. EVERSMAN: They are now marked as
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1 Defendant's 11 1 through 23, 1 MS. EVERSMAN: Five.

2 THE COURT: Ave they in evidence? 2 THE COURT: # §is not recognized,

3 MS. EVERSMAN: They are not yet in 3 Q. Mr. West, are these photographs that you

4 evidence, your Honor., 4 have il — il 1 thorough 23 except for il 5.

5 THE COURT OFFICER: Showing the 5 Are those photographs that you reviewed?

& witness what has been marked Defendants 6 A. Yes.

7 l. Any objection? 7 Q. Prior to creating your affidavit?

8 MR. NELSON: 1don't have their 8 A. Yes,

g copies marked their way so I'm not sure g Q. Okay. And did you review those
10 we're on the same page, 10 photographs prior to actually inspecting the
14 [ know what { marked as 13-A through. 11 vehicle - I'm sorry. The very first time you saw
12 THE COURT: s this the same as 137 12 it
13 Itis 132 13 THE COURT: The answer is yes?

14 MR. NELSON: But | only entered in 14 THE WITNESS: Yes.
15 evidence, your Honor, 13-A. 15 Q. Youdid. Now, it's fairto say, is it
18 THE COURT: Butithas been markedwe |16  not, that those photographs depict damage that was
17 wili mark them as defense exhibits at this 17 caused to Dr, Bilik's vehicle, correct?
18 point, all right, but take out the 18 A Yes. I'msomy,
19 pholograph that's has been marked as 13-A 18 Q. Now, Mr. West, in relation o those
20 Bo not mark it. 20 pholographs, you indicated that when you were
21 Gid you take it out? 21 answering questions Mr. Nelson asked you, that the
22 MS. EVERSMAN: | did, your Honor, 22 vehicle did not indicate that it had been damaged
23 THE COURT: Then the rest will be 23 in particular areas. Is that correct?
24 rarked, Any objection to it being moved 24 A, In particudar areas, yes, that's right.
989 1001

1 into evidence? 1 Q. And that was based on your chservations

2 MR. NELSON: No, your Henar. 2 thateertain portions of the vehicle did not

3 THE.COURT: We will deem them marked. | 3 indicate that there had been any alteration from

4 We will mark them another time. Deemed 4 the state in which it left the factory. 1s that

5 marked. 5 fair?

6 {Whereupon, the photographs referred 6 A, That's right.

7 10 were received and deemed marked 7 Q. All right.

8 Defendant’s Exhibits 11 1 through 23 1n 8 THE COQURT: Go ahead.

9 evidence.) 9 Q. Now, Mr. West, your perception that there
10 THE COURT OFFICER: |am showingthe | 10 had been no repairs effected to the vehicle was
11 witness Defendant's Il 1 through 23. 11 based on the fact that you could discern no
12 M3. EVERSMAN: Correct, 12 evidence of alteration, that | think you said it
13 THE COURT OFFICER: In evidence. 13  was indistinguishable from its original condition?
14 A, Thank you. 14 MR, NELSON: [ gbject, your Honor,

15 Q. Could you please, Mr. West, look at those 15 He didn't say that he saw no repairs

16 photographs and tell us if you recognize any of 16 effected and that's what she just asked

17 those. 17 him.

13 A. Yes, except for one. | don't recognize 18 It mischaracterizes his testimony.

19 thatone. 19 THE COURT: Allright. Sustained.

20 Q. Could you please teil us what the one is 20 Q. Mr. West, is it not true that you

21 thatyou do not recegnize. 21  testified you saw no evidence to indicate in

22 A ltlooks like a very dark picture of maybe 22  certain areas of the vehicle that the vehicle had
23 the interior or something. 23 been altered from its factory condition?

24 THE COURT: What is that? 24 A, Yes, | did,
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1 Q. Allright. And that yout made & 1 wouldn't you, because you wrote this, that
2 defermination that the charges, at least some of 2 customers, and you mean individual lay people,
3 ‘the charges, that North State had made and asked | 3 consumers — is that right?
4 tobe paid for were false, they had not actually 4 A. Yeah, the owners of the cars.
5 performed any repairs to those certain areas of 5 Q. —owners or lessees of the car?
8  the vehicle because you were unable fo detectany | 6 A. Right.
7 change. Is that correct? 7 Q. That customers aren't necessarily the best
8 A. Yes, concurrent with my summary. 8  judges of whether a vehicle has been welf o
9 Q. Concurrent with your summary. At right. g  properly repaired.
10 Now, Mr. West, isn'tit true that 10 A, That's frue.
11 coflision repairers can do a very good job 11 Q. Because lay people, we usually can't telf
i2  repainng vehicles? 12 very well whether a vehicle has been repaired or
13 A His true. ] 13 net; is that correct?
14 Q. And, in fact, isn't that a position that 14 A, When they buy & car, they often buy for
15 you've taken in the past that said that collision 15 price and end up with something that was a little
16  repairers should always be striving to perform un 16 waorse for wear than what they thought.
17 detectable repairs? 17 Q. Would the answer {o my question, sir, be
18 A. That's tiue. 18  yes, that customers are not always able to
19 Q. Infact, you wrote an article on 19  determine whether a vehicie has been damaged and
20  diminished value issues, did you not? 20 repaired? ' ‘
21 A 1did, 21 A. That's right
22 Q. In2902? 22 Q. Is that not the reason that companles like
23 A, Uh-huh, 23 Car Fax and Auto Check exist, to help consumers
24 Q. And in that article, you specificatly say 24 find out information about the vehicle's history?
1003 1005
1 that sometimes vehicles are better when they have 1 A. Yes.
2 beenrepaired than actually when they left the 2 Q. Okay. Andin this 2002 articles, you
3 factory. Was that not your position? 3 wrole - you said that a shop owner should strive
4 A. That's right, 4 for an undetectable repair?
5 Q. And, in that particular artlcle — & A, Yes.
6 A. lwould like to correct that statement — 6 Q. Isthat correct?
7 Q. Certainly. 7 A. That's right,
2 A. - you just made, 8 Q. And, since you've just teld us that
9 Q. Please. 9  customers are not the best judges of whether there
10 A. 1didn't say better than when they left 10 has been a quality repair, you obviously were
11 the factory. said better than prior to the 11 talking, when you sald undetectable repair, about
12 accident, 12 your fellow collision repairers. 1s that not
13 Q. Okay. Were you talking aboui a relatively 13 correct?
14 new vehicle like Dr, Bilik's car of 4,000 some 14 A. Yes, that's right.
15 miles? 16 Q. Soyou are of the opinion, are you not,
i6 A. Yeah, say something like that or maybe & 16 that a collision repairer can actually perform a
17 carthat's been driven down the road and had some } 17 repair in such a manner as to be undetectabie to
18 rock chips on it or something, neaded the hood 18  f{ellow collision repairers; is that not right?
19 repainted in the front, yeah, 19 A. 1believe that they should be able to
20 Q. Infact, didn't you say in that article - 20 repair it so it's undetectable to the consumer.
21 that sometimes the accident and the repair was the 1 Q. Bulthat's not what you said in your
22 best thing that happened 10 the vehicle? 22 aricle.
23 A, Sometimes itis. 23 A. That's the way you are inferpreting it. |
24 Q. Now, Mr. West, you would agree with me, 24  don't beligve that's true.
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1 1 said that the collision repairer should 1 damaged?
2 strive for the undetectable repair, Strive for 2 A, Might not, might. :
300 3 Q. Might?
4 I believe | can repair a car so that you 4 A. Yeah
5  can't detect that | repaired it. 5 Q. Verygood. Now, you've already told us
8 Q. Obh, but you're saying that when youwrote | 8 that you're not Mercedes — your shap is nat
7 that, you're saying that only lay people would not | 7 Mercedes Benz certified, right?
8§  be able fo detect that a repair had been made to | 8 A. That's right.
9 thecar;is that right? g Q. And so you don't necessarily know what the
10 A. Acustommer. That's what i was talking 10 training, what the obligations, what the
11 about 11 information is that a Mercedes cedified shop and
12 Q. But you're not saying then that a fellow 12 its technicians might have atifs finger tips to
13 collision repairer would perhaps not be able to 13 be able to effect a perfect repair, da you?
14 recognize that a repair had been made to the 14 A. | have been to the Mercedes website, 1've
15  vehicle? 15 gone in there when | have been repairing Mercedes.
16 A. in this case, | was able to defect — 16 As far as the finish and these type of
17 THE COURT: That's not the answer. 17 things go, there isn't any difference between
18 Q. Thatwas not my question, sir, 18  repairing a floor pan on a Jaquar, steel car, and
19 A, Can you restate your question, 19 this one.
20 Q. Are you saying that there is no situation 20 Q. Okay. You said you know this because you
21 in that collision repairers cannot effect a repair [ 21 have been to the Mercades website.
22 so well that their fellow coflision repairers are 22 A. Yeah. Well, that's where their
23 unable to see that there has been any repairto 123 information comes from.
24  that portion of the vehicle? 24 Q. Now, you told us that you have repaired
1007 1009
1 MR, NELSON: Objection, your Honor. 1 Mercedes Benz vehicles; is that right?
2 | don't understand that question, 2 A. Yes.
3 MR. MAMO: Ii's not for you to 3 Q. You have repaired them in the past?
4 understand, Mr. Nelson. 4 A Yes.
5 MR. NELSON: | need fo understandthe | 5 Q. Correct? Have you repaired any since
6 question. 6 20037
7 THE COURT: That's the question. 7 A, Yes.
8 That's very hard to answer. 8 Q. Have you repaired, in 2004, beginning af
9 8he's really asking, right, did you 9 2005, had you repaired a 2004 Mercedes E320 4
16 state in your article that some collision 10 matic station wagon?
11 repairers are able to repair damaged 11 A, No,
12 vehicles in such a fashion that their 12 Q. Now, if | understand your prior statement,
13 fellow vehicle repairers mighi not detect 13 it was that you've been {o the Mercedes Benz
14 it? 14 website and that there's no information provided
15 THE WITNESS: [ understand the 15 there that indicates that cedified Mercedes Benz
16 question but { didn't say that in that 16 fadilities would have any greater knowledge or
17 article. 17  abilities than you might have. [s that your
18 | said that we sheuld strive for 18  testimony?
19 that. 19 A, Not at all,
20 BY MS. EVERSMAN: 20 Q. Ckay, Can you please clarify that for me
21 Q. Are you of the opinion that a fellow 21 then.
22 coliision repairer could repair 2 vehicle in such | 22 A. I'm talking about the areas that | wrote
23 a manner that you or other collision repairers 23 up, the areas | wrote up on this summary: Floor
24 might not be able to tell that it had been 24 pan, rocker panels. There's no information on
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1 those specific areas for repairing damage on how 1 photographs of your initial Inspection, sir?
2 todo that, how lo effect the proper repair so it 2 A, 1did.
3 would be undetectable. 3 Q. Do you have those with you here today?
4 Now, if you wanted to know how to replace 4 A, No.
5  the rocker panel, it would be in there, 5 Q. Can you tell us where they are?
6 Q. So your position is, if | understand you, 6 A. | don't know where they'rs at.
7  because Mercedes Benz doesn't give that on their | 7 Q. Did you provide them to someong?
8  website, that information, and you don't have that 8 A. igave them to Mr. Neison.
8 information, that it can't exist. Is that your 9 Q. And you retained no copies?
10 testimony? 10 A. No. { may have some. | don't know where
11 MR. NELSON: Objection, your Honor, 11 they're at. They didn't show anything really
12 I'm not sure what "that it can't exist” 12 because we didn't take the covers off the car at
13 means. |don't understand the question. 13 thatinitial inspection.
14 THE COURT: That what can't exist? 14 Q. When did you take the covers off the car?
15 Q. The ability or the mechanism to be able to 15 A, Apiil 8th of 2008.
16 repair the vehicle s it's undeteclable. 16 Q. Three months ago. Is that approximately
17 MR. NELSON: Same cbjection, your 17 right?
18 Hanor. 18 A Approximately.
19 THE COURT: You can answer that. You |19 Q. So you said you didn't take the covers.
20 can answer it. 20 You were talking about those plastic pieces —
21 A. Oh, okay. There's no information on 21 A. Yes.
22 repalring a dent in the rocker panel. it doesn't 22 Q. —that are bolted —
23 meanit can't be done. 23 A, Yeah,
24 Q. Andyou say it doesn't mean il can't be 24 Q. -~ underneath; is that correct?
. 1011 1013
1 done because you have a number of years of 1 A Yes.
2 experience in collision repair, Is that not 2 Q. So, when you initially looked at this
3 right? 3 vehicle and you did not take the covers off, you
4 A, Sure. 4 had no idea whether there had aclually been damage
5 Q. Andyou've encountered, I'm certain, many | 5 tothose portions of the vehicle that had been
6  of these situations, |s that fair? 6  repaired by North State; is that right?
7 A, That's right. 7 A. Thathadn't been repaired?
8 Q. And you've had to use your best _ 8 Q. That had been repaired.
9  professional judgment about how to make certain | 9 A. Oh, Could you restale your question,
10 repairs, right? 10 please.
11 AL That's right. 1 Q. Sure. If I'm understanding your
12 Q. Now, is it possible, Mr. West, that North 12 testimony, you didn't actually see the damags
13 Staterepaired those portions of the vehiclethat |13 which you're testifying about here today unti}
14 you've said showed no evidence of repair so well | 14 April of 2008; is that right?
15 that you could not discem that they had been 15 A. That's right.
16 damaged? 16 Q. And that was three years afler Nonh State
17 A. After inspecting it, no. 17 fixed this car, right?
18 Q. And that was an inspecticn that took place |18 A. Yes.
19 forthe first time two vears after the vehicle had {18 Q. And there were portions of the vehicle
20 . been repaired and in the shop at North State;is [ 20 that you said were taken apart?
21 thatright? 21 A. The portions that you viewed yesterday and
22 A. The first time. 22 | did, were the ones that | look off.
23 Q. The very firsttime. Okay. 23 Q. And you personaily took them off; is that
24 Did you make notes or did you take 24 - right?
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1 A Yes. 1 can see in this picture, the car rolled forward a
2 Q. You took off the plastic covers for the 2 number of inches and then went back to this final
3 floor pans. You took off the rocker panels; is 3 location, resting location.
4 thatright? 4 Q. Ckay. And you're holding up Defendant's
5 A. Thals right, 5  Exhibit what number, please?
6 Q. ©Okay. And then — 6 Al
7 A. Rocker panej covers, the moldings. 7 Q. Il what number, please?
8 Q. Thank you, And did - 8 A. Seven.
9 A. Wheel houses. 8 Q. And in that photo, it actually depicts
10 Q. Did you make photographs of your 10 where the vehicle struck the house, does it not?
11 investigation in April of 20087 11 A. Yeah, and then it's away from the house
12 A. Yes, [ did. 12 now where it ended up. Right,
13 Q. Okay. Did you make notes? 13 Q. Can you tell us, from logking at those
14 A. Yes, I did, 14 piclures, approximately how far that vehicle is
15 Q. Do you have those here with you today? 16  from the house?
16 A. ldon't have those with me today, 16 A. 1don'tknow. It's a number of Inches.
17 Q. Do you have copies of them? 17 It could be somewhere between eight, ten, a foot,
18 A. | probably have copies of the notes. 18 something like that. It probably went back and
19 Q. Did you provide those to Mr. Nelson orone {19 forth,
20  of the other attorneys for Progressive? 20 Q. Butyou don't know that that's what
21 A, The photographs, yes. 21 happened, do you, sir?
22 Q. Well, Mr. West, you indicated when you 22 A. We know it went up that far.
23 looked at - you kept referring to a jagged area? | 23 Q. You know that that house did not have that
24 A. Inthe area of the rock, 24 mark on it prior to the date of the accident. 1s
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1 Q. On the right-hand side and your opirion 1 thatwhat you are telling us?
2 was that was where the vehicle had hit the rock; 2 A. No, | don't know that, but it does line up
3 isthat correct? 3 perfecily with the front bumper,
4 A. Thatl's right. 4 Q. Very good. Now, Mr, West, that jagged
5 Q. Andyou are holding up, is that 5§  area, those damaged portions of the pinch weld
6  Plaintiffs Exhibit 137 §  were obvious to you, were they not, once you
7 A Yes, 13-A. 7 removed the plastic pans and the rocker moulkding?
8 Q. Yes. You are holding up Plaintiff's 8 A, Yes, ma'am.
9 Exhibit 13-A. Could you please take a look at g Q. And but you can't tell us, as you sit here
10 Defendant's Exhibit i1 Number 1. 10 today, whether that was the condition of the
1 A. This? 11 vehicle, that damage existed at the time that it
12 Q. Okay. Now, you see where that rock is 12 left North State, can you?
13 placed: is that correct? 13 As you sit here today, can you tell us
14 A Yes, 14 that?
15 Q. ltis very close? 15 A, As | sit here today, and | was the one
16 A, Right there. 16 that removed those coverings off of that cat at
17 Q. ltis very close to the opening where the 17 that time, and supposedly the car has been in
18 right -- where the front passenger door opens; is 18  custody ever since, when | remaoved those, those
19 thatnot correct? ’ 19  were under there, and there's no damage o those
20 A. That's right, 20 coverings, indicating thal that was that way when
21 Q. And you're telling us that the darriage that 21 ' those coverings were put back on.
22 was caused o the pinch weld area and that jagged | 22 Q. But you didn't rernove those caverings
23 area was caused by that rock; is that correct? 23 untitjust about three or four months ago; isn't
24 A. Thatdamage is about that long and, asyou 124  thatright?
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1 A. Yes, 1 A, t's possible.
2 . Q. Soyoudon't have -- and you told us you 2 Q. Wel, it can also happen if you have an
3 don'thave any idea how it was transported, howit | 3 experienced adjuster, too, can't it?
4 was fowed, do you? Is that correct? 4 A, If itwasintentional, ! think it's the
5 A. {fyou are asking me did somebody else 5  intention of all of us in the industry to work
§  lake those coverings off and then damage it and 6  together to try to satisfy the customer and not
7 putitback on, { don't have any idea about that, T create diminished value.
8 Q. Youdont? 8 Q. It's your belief, when you say all us work
9 A, 1twas in custody, supposedly, all this 9 together, are you talking about repairers and
10 time. 10 insurance companies?
11 Q. And, when you say It was in custody, it 11 A. Yezh,
12 was in Progressive's possession, wasn't it? 12 Q. Okay. Soit's your belief that insurance
13 A, Itwas shrink wrapped completely when { 13  companies and collision repairers have the same
14 got the car and we took it off. 14 interests in satisfylng the customer; is that
15 Q. Thatwasn't my question, sir, 15  right?
16 A, Yes. 16 A. [believe that,
17 Q. As far as you know, the car was in the 17 Q. Okay. Now, did you not write in your
18 possession of Progressive Insurance Company? 18  articles that part of the reason that collision
19 A, Asfaras | know. 18 repairers are not actually eaming what they
20 Q. And, as you sit here today, you don't have 20 should be is because of insurance company
21 anyidea whether the shrink wraps had been 21 involvement? '
22 removed, whether there had been changes to that | 22 A, Yes, | probably wrote that,
23 vehicle, do you? ' 23 Q. Bid you not write an article called "By
24 A. The only way that would have been possible |24  Door Rate Dollars We Are In The Dumper'?
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1 would have been if | stayed with the car the fulf 1 A. That's right.
2 four years that it has been tied up, sg, no. 2 Q. And a door rate is, I believe you
3 Q. |was just going to say thank you, sir. 3 testified, what you charge for your [abor time; is
4  The answeris no? 4 that correct?
5 A. Uh-huh, 5 A. Door rate means the charge that you have
6 Q. Now, Mr. West, isn't it true, that you are 6  per hourwhen a car comes through the door.
7 of the opinion that insurance companies and 7 Q. Qkay, and is that something that you have
8 insurance company involvement can actually cause | 8  to have posted?
9  decreases In the value to a car? g A. Yes, in the Slate of Washington,
10 A, Thal's true, 10 Q. Inthe State of Washington, Do you know
11 Q. itis, and you refer to that, if I'm 11 what the requirements are in the State of New
12 correct in your article, as insurance related 12 York?
13 diminished value. |s that not correct? 13 A. Not really, | don't, in regard to that.
14 A. That'scorrect, 14 Q. Do you know what a body shops requirements
15 Q. And you say that that can occur because an 15 are under New York law, sir?
16 insurance company refuses to pay for necassary 16 A. Some of the requirements.
17 repairs; is that right? 17 Q. OKkay. And -
13 A, That's true. if a repair shop goes ahead 18 A. [haven'{ made a legal study of it, in
19 and repairs it according to maybe what an 19 other words.
20 inexperienced adjuster would want them o do, it's 20 Q. Okay. When you say you know what some of
21 possible (o create insurance related diminished 21 those requirements are, what are those specific
22 value, 22 requirements thal you believe to be true?
23 Q. And you say that could happen if you had 23 A, Well, regarding saving the parts after a
24 aninexperenced adjuster; is that right? 24 car has the damaged parts taken off, and, if the
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1 customer can only give a verbal consent over the 1 A. It's collected, yeah.
2 telephone, the shop is required to hold those 2 Q. There's only one insurance company, is
3 pats untl either thern or their agent inspects 3 there not, there's anly cne insurance company that
4 them thoroughly. 4 typically performs a rate survey, is there not?
5 Q. That's your understanding of New York law; 5 A, That!know of, yes.
6 s that correct? 6 Q. And thatis State Farm, is it not?
7 A Yes. 17 A tis.
8 Q. Now, you also indicated that at your shop, 8 Q. ltis not Progressive Insurance?
9 inthis article, | apclogize, in your 2004 article 9 A. No.
k{0 I 10 Q. Okay. Soit's fair to say, isn'tit, that
11 MR. NELSON: Objection, your Honor. 11 when Progressive writes an estimate that says a
12 [ think he has written more than one 2004 12 shop's rate, they are only willing to pay X number
13 article. 13 of doltars per unit or per hour, that's something
14 MS. EVERSMAN: 1apologize. 14 they have self-determined, comrect?
15 Q. Aprit 4th of 2004 in Body Shop Business. 18 A, ldon't know how they determined that, to
16 A. The Door In The Dumper adticle. 16  be honest with you.
17 Q. Yes. And in that article did you not say 17 Q. Infact, insurance companies, they don't
18  thatinsurance companies actually control the 18  share that information with coliision repairers,
19 coilision repalr industry? 19 dothey?
20 A, That's what ! said. | was taiking about 20 A, No.
21 by prevailing rates, holding us to the prevailing 21 Q. Mr. West, do you charge a different rate
22 rates, they have inspired us to get very 22 for the mechanical work that you actually perform
23 efficient, a good thing, butin some cases it's 23 than the collision repairers?
24 caused some to commit fraud, a very bad thing, for | 24 A. Yes, Yes, 1 do.
1023 1025
1 the consumer. 1 Q. What is thal rate?
2 Q. Okay. Andis it not fair to say thatin 2 A, |believe right now it's 52 an hour, yeah,
3 comparison to what you as an experienced collision | 3 Q. Do you charge a different or a higher rate
4 repairer can charge for the skilled work that you 4 forthe frame or unibody type work that you
§  performn is a significantly lower dollar amount 5  perform?
6  than your companion mechanical repair shops? 6 A Yes. Structural repairs, 52.
7 A. That's Fue. 7 Q. So when you told us before that your deor
8 Q. Infact, in your article, did you not say 8 rateis $46 an hour -
9  thatyou're charging $46 an hour for your skilled g A, Forty-gight, yeah.
10 labor whereas the mechanical shops are able to 10 Q. 1apolocgize. Forty-eight doltars an hour,
11 charge over $74 per hour? 11 thatis actually simply for the body portion of
12 A 1dd, 12 the work that you perform.
13 Q. And you take issue with that, do you not, 13 A. Body and painting.
4 sir? 14 Q. And painting. In fact, Mr. West, isn't it
15 A ldo. 18 true thatin your shop, insurance companies pay
16 Q. Do you not belief that your skills are 16 for about 80 percent of the repairs that go
17 worih at least what the mechanical repair shops 17 through your shop?
18 . are making? 18 A That's true.
19 A, | do but the rates are determined by &l 19 Q. And so how often; is it only 10 percent of
20 ihe shops complying with the survey, that we're 20 the time that you have an individual customer who
21 the ones that send those rates in and the average 21 decides to pay for the repairs themselves?
22 them cut, and then they hold us to that average. 22 A. We work on cars that are ten years oid and
23 Q. You afe saying a survey. This is a survey 23 newer, 50 most of those cars are insured.
24 - 24 Sometimes d customer will want additional
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1 1 have an itemized accounting of the bill, so she

2 by insurance, so that's where | was coming up with 2 signed it right there.

3 that 10 percent figure, 3 Q. And how do you know she didn't have an

4 Q. So you're saying that, if a job comes inte 4 itemized accounting of the bill, sir?

§  your shop because it has been damaged and an 5 A. Because of this.

6  insurance company is expected to be paying for 6 Q. And what's this that you're hoiding?

7 repairs, that, if there is additional damage or i 7 A. Thisis North State's Preliminary Estimate

8  there are changes that the customer wants to make, | 8 that was printed on 1/11/2005. '

9 they can do that at the same time that the vehicle % Q. Butyou don't have any information as to
10 isin your shop? 10 whether that estimate had been previcusly provided
11 A. Basically, yes. Sometimes we point this 11 to Dr. Bilik, do you?

12 outto them; you've geot a dent right here in this 12 A. How was it going to be provided o her, by
13 blended panel. If we fix it now, it will save vou 13 the phone or something?

14 some painting time. If's already going to be 14 Q. I'm agking you.

15 painted over. 15 THE COURT: You know what. We are
16 Q. And that, of course, is paid for 16 going back to this and | wili let the jury

17 individually by the customer? 17 decide what this issue is. 1think they

18 A, That's right. 18 got the point. Okay?

19 Q. Now, are you aware of any prohibition in 18 BY MS. EVERSMAN:

20 New York that prevents a collision repalrer from 20 Q. Mr. West, you testified earlier today that
21  entering into a contract directly with the 21 ashop, if | recollect your testimony, that a shop
22 customer and not an insurance company? 22 should consider or indicate when the vehicle is
23 A, Notatall 23 approaching or passing a total loss threshold; is
- 24 Q. So North State Custom, for example, is 24 that right?
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1 entitled to enter into a contract with Dr. Bilik 1 A. That's right

2 and not Progressive [nsurance; is that correct? 2 Q. It's your betfief that that is an

3 A. Asfaras|know, yes, 3 obligation that the shop has; is that correct?

4 Q. Allrght. And, if that's the case, would 4 A, it's my belief that, when you have a large

§  younot agree with me then that it's Dr. Bilik who | 5  accident of that size, it's incumbent upon the

6§  was responsible for paying for the repairs? 6 shop to try to determine in advance If it is going

7 A. She signed the authorization for repairs 7 to be atotal, not repair a total.

8§  saying that she would pay for them. 8 Q. Doyou befleve it's incumbent upon the

9 Q. s the answer o your question then, sir, 8 insurance company to lock at and try to determine
10 yes? 16 ifthat vebicle is likely to become a totaf ioss?

11 MR. NELSCN: Your Honor, this is 11 A If they are trying to protect their best

12 asking this gentleman for a legal 12 interest, yes.

13 conclusion about contracts. 13 Q. When you say their best interests, who are
14 MS. EVERSMAN: | am not asking him |14 you referring to?

15 for a legal conclusicn. 15 A. Progressive.

16 MR. NELSON: She is asking does he 16 Q. Inthis situation?

17 have an obligation. 17 A. Yes,

18 THE COURT: He knows. He apparently | 18 Q. Ckay. So -

19 says he does know, he does know some of | 19 A. And their customer,

20 the laws of the State of New York. 20 Q. Mlunderstand you, you're saying that

21 A. When she signed that autharization for 21 eary on Progressive shoutd make a determination
22 repair, ultimately she was responsible for it. 22 asto whether a vehicle wilf become a total loss:
23 Q. Ckay. 23 s that correct?

24 A. Whether she knew it or not. She didn't 24 A. Yes.
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1 Q. Do you know when Progressive began fooking § 1 Q. Now, you reviewed these claim file notes,
2 info or investigating whether the cost of repairs 2 correct?
3 was going to cause the vehicle to be required to 3 A, Yes.
4  beatotal loss? 4 Q. And, again, as | said, if you need to
5 A, Inlooking at the log notes from the 5  review it it's Plaintiff's Exhibit 11, right.
6 insurer, it looked like they tried to make contact 6 And, in reviewing those notas, did you see
7 at North State several times {o review the car. 7 information, notations, that were made by the
8 So | don't know when that was but other 8  original adjuster that the vehicle would require
g than the initial contact that the first adjuster 9  additional repairs and costs beyond what he had
10 made, 10 determined? Did you read that?
M Q. Ckay. You may want to refer to 11 A. tbelieve so.
12 Plaintiffs Exhibit 11, but when you said the log 12 Q. Okay. And that was even after he had been
13 notes, you were referring to the claim file 13 {0 North State on December 10th of 2004 and had
14 information that Progressive has prepared? 14 written his estimate saying that it would cost at
15 A. Yes, 15  least $26,804.20 to repair this vehicle. Is that
16 Q. Allright. And when you said they tried 16 right?
17 to contact the shop, is that correct, you only 17 A. | cantanswer that question. It may or
18 know that because of information that you read in 18 maynotbe.
19 the log notes. |s that right? 19 Q. Could you please take a lock at
20 A. That's right. 20  Plaintiffs Exhibit 11 for me,
21 Q. So, you ate just assuming that that's 21 THE COURT: Let's save time. 11is
22 correct? 22 the Pacman notes.
23 A, Yes. 23 A. Okay. What do you want me to look at?
24 Q. Now, you also indicated that you don't 24 Q.- Could you please take a look at the nofes
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1 know exactly when Progressive actually started 1 and there are a number of pages of notes that
2 making any type of effost to determine what a 2 relate to December 12th of 2004, December 10,
3 totalloss dollar value would be for this car, 3 2004
4 right? 4 A, Thatf's whare I'm starting, December 10th,
5 ‘A, That's frue. 5  and this looks like Joe Lovero's notes.
6 Q. Okay. If Progressive did not start making 5 1t says, there are still open items.
7 any type of determinations untii March 16th or 7 Q. Andyou understand what is referred to by
8  March 17th of 2005, you wouldn't have any reason | 8  open Items, do you not, Mr. West?
g o dispute that, would you? 9 A Yes.
10 A Notreally. 10 Q. Thatmeans that there are items that
11 Q. Butit's fair to say, is it not, that from 11 either are known t0 be damaged that will have to
12 reviewing the log notes, Progressive did notmake 112 be repaired or paid for or they're not known at
13 aninifial determination in December of 2004 wher {13 the moment, s that correct?
14 this vehicle was damaged — 14 A. Unknown because of the covers that were on
15 A. Thal's true. 15 everything at that time.
16 Q. - as to what the total loss value number 16 Q. Sowhen this vehicle was reviewed at Nosih
17 was? 17 State on December 10th of 2004 by Mr. Lovero, the
18 A. As far as the infarmation I've reviewed, 18 original adjuster, this vehicle had not been
19 that would be true. 19 disassembled, had it?
20 Q. Don't you think it's the insurance 20 A. From the looks of the photos, nc.
21 company's responsibility to do that? 21 Q. And, when you say “the looks of the
22 A 1 would say they should be working in 22 photos,” you are referring o documents —
23 concert with {he shop and they both should be 23 A. Some of these photos here.
24 making sure they don't repair a total, 24 Q. And when you say "some of these phatos”
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1 youwere referring to Defendant's Exhibit 1, is 1 A, It's common, yes.
2 that not correct? 2 Q. Thank you. Soisn'tit fair to say that
3 A Yes. 3 Mr. Lovero noted in his Progressive Pacman claims
4 Q. MNow, Mr. Lovero wrote almost a $27,000 4 files notes that there were going to be additional
§  estimate on December 10th of 2004 and indicated 5 things that had to be paid far on this car that
6 that there were 5tilt open items, right? 6  were notinciuded in that $26,804.20 fiqure?
7 A. Uh-huh. 7 A. Fromwhat | read, yes.
8 Q. And - 8 Q. And that was because the car not —
9 THE COURT: Yes? 8 scrafch that, That was because there were not
10 THE WITNESS: Yes. 10 part prices for certein things that had been
11 Q. Some of those open items included 11 damaged and needed ta be replaced, comrect?
12 replacing three wheels? 12 A. Yes.
13 A Yes, 13 Q. And also because the vehicle had not been
14 Q. Allright. And one of the reasons thal 14 disassembled to fully indicate what the damage to
15 they were notincluded in the actual estimate that 15 itraight have been.
16 he wrote is because he did not have prices for i6 A Yes. -
17 that; is that correct? 17 Q. Allright s it not commonplace,
18 A. [ sawwhere he replaced the three wheels, 18 Mr. West, for repair shops to discover that
19 but why he didn’t cammit them in there, | don't 19 there's additional damage when they actually fake
20 know. Three of the wheels need to be replaced but { 20 off those plastic portions and the moldings?
21 Milchell's had no parts prices. 21 MR. NELSON; Objection to the
22 Also, two tires warrant replacement as 22 question, your Honor. g it not common
23 weli 23 practice?
24 Q. S8oit's fair fo say that Mr. Lovero did 24 Maybe | need to hear the question
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1 notinclude in his originat — in his December 10, 1 again. 1didn't understand it.
2 2004 estimate, the cost, the price, and the cost 2 M3, EVERSMAN; I rephrase it,
3 toacluaily replace at ieast three wheels and two 3 BY MS. EVERSMAN:
4  lires because he didn't have prices? 4 Q. How frequently does it happen, Mr. Wast,
9 A. That's right. 5 thatwhen the pans are taken off and moldings are
B Q. Right, and when you said that Mitcheli's & remaoved and the vehicle is otherwise disassembled,
7 didn't have prices, that's because those prices 7 thatthere is additional damage thatis '
8 were notexisting. They had not beer entered inta 8 discovered?
3 the Mitchell's estimating system, right? 9 A. That's common.
10 A. Evidently that's what he meant, He 10 Q. Very common?
11 couldn't find them in their data base. k| A, Yes.
12 Q. Now, do you knaw, Mr. West, in December of 12 Q. Allfight.
13 2004, do you know whether this 2004 Mercedes Beaz | 13 A. Thal's why really the complete disassembly
14 £320 4 matic station wagon was a new model for 14 of the damaged parts when you are working on a
18 Mercades or a newly redesigned model for Mercedes? | 15 close line like that is necessary in the very
16 A. |think it was newly redesigned. Probably 16 beginning of the job.
17 the wheels weren't in there yet, 17 Q. And when you say a close line, you are
18 Q. So, if this were 8 newly redesigned 18  talking about the dollar figure, aren't you?
18 vehicle, you wouldn't be surprised, would you, to 19 A, Yes, if you think the car could possibly
20  find that there were some price and pars 26 total out, you want to get an accurate bid up
21 information that was not included in the 21 front to begin with.
22 estimaling data base? 22 Q. When you say “an accurate bid," you are
23 A. Notatall 23 actually talking about what you believe the cost
24 Q. Thathappens commonly? 24 1o repait the car will actually be, correct?
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1 A. Yes. Final, 1 They are going to stick a title in
2 Q. Mr. West, | don't have mugch more for you, 2 front of him that has been put in evidence
3 sir 3 -
4 Mr. West, you indicated that you've dealt 4 THE CQURT: [ don't want testimony,
5  with lithing issues for automobiles; is that 5 MR, NELSON: i'm not testifying, your
6  right? 8 Honor.
7 A Yes, 7 THE COURT: I sounds like it, |
8 Q. And you're aware, of course, thatin some 8 mean, he says he understands the
8  states, vehicies have to be title brandedif the 9 procedures in New York law. So fine.
10 costof repair exceeds a certain threshold: is - 10 Show him the title,
11 thatcorrect? _ : 11 MS. EVERSMAN: It's a two-page copy,
12 A, The title and the car in some states. 12 copy of a title.
13 Q. Okay. And is it your belief that 13 THE COURT: Eighty-seven.
14 Progressive has branded the title of this vehicle? 14 MS. EVERSMAN: Plaintiff's Exhibit
15 A, |have no knowledge of that at all, 15 87.
16 Q. Have you seen a copy of the title? 18 THE COURT OFFICER: Showing
17 A. No. 17 Plaintiffs Exhibit 87 in evidence o the
18 Q. Butyou wers involved, if | understood 18 witness.
19 your testimony, in titling issues because you were | 49 A. Your guestion?
20 involved in the State of Washington with some anti | 20 Q. Could you take a look at both pages of
21 fraud activities, is that comect? 21 that document for me, please, Mr. West.
22 A, Absolutely. That's my only connection 22 A, Okay.
23 with the title. 23 Q. Does there appear to be a signature on the
24 Q. It's in relation fo making sure that [raud 24 top of the second page?
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1 doesn't oceur; is that right? 1 A. With some writing underneath it | can
2 A Right, 2  read.
3 Q. And that fraud is fraud on a consumerwho | 3 Q. Now, part way down, there is a
4 might buy the vehicle after it has beendeclareda { 4  line section with two boxes?
5  total foss by an insurance company, right? 5 A Yes,
G A. Sure. You can take a car across state 6 Q. Anditindicates?
7  lines, retitle it there and bring it back and 7 A. One box says reflects actual mileage as
8 titleitin another state and the title is not 8  seenon the odometer of the vehicle.
9  branded any more. 9 Q. Actually, could you go down just a little
10 Q. You would agree with me, wouldn't you, 10 bit further for me, please.
11 that the insurance company has an cbligaticn to | 11 THE COURT: Just define what you want
12 title brand that vehicle, do you not? 12 him to look at.
13 A, ifit's totaled out, the title should be 13 Q. {want you to take a look, please,
14 branded when they send it in to the state. 14 Mr. West, at the sectien pertaining to totat loss.
15 Q. Could you please take a laok at 15 A. The damage disclosure statement?
16 Plaintiff's Exhibit 87 for me. 18 Q. Yes.
17 MR. NELSON: Objection, your Honor, 17 THE COURT. Where is that? Second
18 There has been testimony on this as to why | 18 box down.
18 this titie is the way it is and Mr. West 19 Q. Do you see that there are two smaller
20 has not been here for this testimony, 20  boxes in that second box?
21 Itis also a legal conciusion as to 21 A. Where you check something?
22 New York State law as te why this title 22 Q. Yes.
23 has to be branded and when it has to be 23 A Yes.
24 branded. 24 Q. And one box says that the vehicle has been
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1 damagedin excess of 75 percent of s value; is 1 A, ltlooks tike DCFS Trust in Roancke,
2 thatright? 2 Texas,
3 A. Itsays, "This Is 2 damage disclosure 3 Q. Do you have any idea whether DCFS Trust
4 statement to be completed by owner named on face | % stands for Daimler Chirysler Financial Sernvices?
§  oftitle. | certify that, to the best of my 5 A, No.
6  knowledge, this vehicla" and then there's a place 6 Q. Sovyou dor't Know?
7 tocheck off, "has been or has not been wrecked, 7 A No. lknew it Was aleased carto begin
8  destroyed or damaged to such an extent he total 8  with,
9 estimate or actual cost of parts and labor to 9 Q. So the gwner of the vehicle, when
10 rebuild or reconstruct the vehicle to the 10 Progressive declared the vehicle to be a total
11 condition it was before the accidant and.for legal 11 loss, the owner had an obligation to tum the
12 operation on the road or highways is fore than 12 title over lo Progressive; is that correct?
13 75 percent of the retail value at the time of the 13 A Yes St
14 loss” 14 Q. And the owner obvicusly knew, receiving”
15 Q. Thank you. ) 15 ;}aysnent, that Progressive had determined or
16 A, Neither one of those boxes has a check in 16  declared this vehicle to be a total loss; is that
17 it saying it either has or hasn't 17 notcorrect?
18 Q. Now, can you please take a look at the 18 A. | believe that's what she was instructed
19 faceof it 18 and they seftled the claim with whoever owned the
20 THE COURT: You haven't finished 20 can
21 what's in the box. 21 Q. Butthere's nothing to indicate that that
22 A. "Checking the 'has’' box means that the 22 carhas been declared a total loss because the
23 vehicle must have an anti-theit axamination before |23 damage disclosure statement was not checked
24 being registered and that the title issued will 24 indicating that the vehicle had been damaged in
. 1043 1045
1 have the staterment rebuilt salvage on it." 1 excess of 75 percent of its retail value,
2 THE COURT: Rebuilt salvage New York | 2 A. Net on this.
3 onit, 3 Q. And, based on your activities with
4 A. "Rebuilt salvage New York on it," if you 4 anti-fraud, it's fair to say, Isn'tit, Mr, West,
5  check one of the boxes. 5  thatthat title could be negotiated and sofd, that
6 THE COURT: Are any boxes checked? | 6  vehicle could be sold with a clean title?
7 A. No, none of the boxes are checked. 7 MR. NELSON: Chjection, your Honer,
8 Q. Sothere's no indication from the owner of 8 it calls for speculation. We are asking
g  the vehicle that the vehicle had or had not been g him about how —
10 damaged in excess of 75 percent of its retail 10 THE COURT: if he knows.
11 value? 11 A. 1reaily couldn't say in regard to that
12 A, Noindication on this, “ 12 because it's not even licensed. You know, it has
13 Q. Noindication. But that title actuzily 13 been off the road for four years. Ldont know
14 expects and requires it, does it not? . 14 what their intentions ‘are with this. Probably
15 MR. NELSON: Objection, your Honor, 15 don't have any at this point.
16 The docurnent speaks for itself and 1 don't 16 Q. But at least, just a to wrap up, Mr, West,
17 know where we're going. 17 His fair to say, is it not, that nothing on that
18 THE COURT: Overruled. Wouldn't it 18  tille document that plaintiffs introduced as
19 be nice if we knew who the owner of the 18 Plaintiffs Exhibit 87 indicates that that vehicle
20. vehicle is. 20 has been damaged in excess of 75 percent of its
21 ~Why don't you ask that question. 21 retail value? :
22 BY MS. EVERSMAN: 22 A. There's nothing on this that states that.
23 Q. Ifyou take alogk at the first page, does 23 Q. Thank you. Mr. West, you mentioned that
24 itindicate who the cwner of the vehicle is? 24 you believe that North State, in your opinion,
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1 did ~they shauld have talked to Progressive in 1 requirement here it New York, for example, for a
2 January or so of 2005 about the cost to repair 2 collision repairer to attend or to be trained by
3 this vehicle, 3 ICAR?
4 Was that your testimony, sir? 4 A, Notatall
5 A. 1 believe that, yes. 5 Q. Okay. Youdon't—
5] Q. And thatis your apinion? 6 A. You don't have to.
7 A. Yes. 7 THE COURT: Anything eise?
8 Q. That North State should have done that? 8 Q. Mr. West, to wrap up, you mentioned in cne
9 A. They should have been in communication 9 ofyour articles in 2002 that there are & number
10 with not only Dr. Bilik but the insurer. 10 of —that there are over zealous insurance
11 Q. And you base that opinion on what, sir? 11 industry people who are trying to save money for
12 A. | base that on my training and my 12 the insurance company.
13 expenence in all of our Inter-industry Conference 13 A. Yeah,
14 of Auto Collision Repair classes. We preface 14 Q. Is that Aght?
16 those classes with every repairer should stay in 15 A, | also said it was our obligation --
16 constant communication with not only the owner but | 16 THE COURT: That's not the question,
17 theinsurer and keep them in the loop about what's | 17 Strike the answer. Next question.
18  happening on the car. 18 Q. And, Mr. West, wouldn't you agree with me
19 Q. And that's just your belief that that is 2 19 also that in your 2004 article, The Door Rate
20 proper way to do collision repair? 20 Dollars Were In The Dumper, you indicate that one
21 A. What | just quoted you was from [CAR, the 21 of the things that insurance company do sometimes
22 Inter-industry Conference on Auto Collision Repair 122 to collision repairers is to poirt the fraud
23  and1believe that. 1agree with it. 23 finger?
24 Q. Now, ICAR is an organization that offers 24 A. You are taking that out of context, right.
1047 1049
1 training; is that correct? 1 Q. 1s that not what you wrote, sir?
2 A. Yeah, it's the preeminent organization 2 THE COURT: Stike that answer.
3 that offers training. 3 Q. You are nodding your head. Did you write
4 THE COURT: | thought you said, Miss | 4 thal?
5 Eversman, don't worry. I'm done. What 5 A. Yes, | did write that as partof a
6 happened? 6 complete sentence,
7 MS. EVERSMAN: Il hurry, Judge. 7 Q. Ckay. Well, the sentence says: “It's not
8 Q. ICAR you said is the preeminent lraining | 8  uncommon for insurers to point the fraud finger at
9  entity? 9 us while asking for discount on laber and parts.”
10 A. Yes. - * 10 Is that not fair?
11 Q. There's no obligation that any collision 11 A. Yas,
12 repairer belong to it, is there? 12 Q. And you wrote that?
13 A, We don't balong to i, no. 13 A. Yes.
14 Q. There's no obligation, of which you are | 14 Q. And you believe that, don't you?
16 aware, there's no law, there's no regulation, 15 A. Yes, | do.
16 nothing? 16 MS. EVERSMAN: Allright. Thank you.
17 A. I you want to get certain certifications 17 Mr. West. | don't believe | have any
18 like Audi or Jaguar, they have their training 18 further questions at this time.
19 certification facilities at Appleton, Wisconsin at |19 At this time, | would like to move
20 ICAR training facility up there so some 20 Defendant's Exhibits Il 1 through 23
21 manufacturers use them for training. 21 except for § into evidence.
22 Q. That was not my questicn, sir. 22 THE COURT. | already did that.
23 A. Oh. 23 Deemed marked. We will mark them later.
24 Q. Sorry. As far as you know, there is no 24 Redirect.
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1 Ten minute break. 1 Q. What's it made out of?
2 {(Whereupon, the jury exits the 2 A. It's made out of plastic.
3 courtroom.) 3 Q. Can you tell me why those scratches are on
4 {(Whereupon, a recess was taken.) 4 that bumper?
5 THE COURT OFFICER: lLadies and 5. A From probably loading it on to a flatbed
6 gentlemen step into the courtroom, please. 6  truck.
7 {(Whereupon, the jury enters the 7 Q. Besides damages associated with loading
8 courtroom.) 8  this caron to a flatbed truck that are scrapes,
g THE COURT OFFICER: Thejuryis 9  did you see any other dents in the rear of the
10 entering. 10 car? '
11 THE COURT: You may sit down. All 11 A. Notatail.
12 right. Mr. West, you are still under 12 Q. Do you work on Mercedes Benz, Mr. West?
13 cath. Understood. 13 A. Yhave worked on Mercedes Benz, yes.
14 REDIRECT EXAMINATION 14 Q. How many Mercedes Benz do you think you
15 BY MR, NELSON: 15  have worked on in the last five years?
16 Q. It be brief, your Honor. 16 A. Ch, probably 20. We're not a Mercedes
17 Mr. West, | am showing you three 17  Benz neighborhood.
18 photographs. They are marked as -- it's crossed | 18 Q. Mr. West, this arficle that you wrote
18 out-Il {think. There's a picture of you. 12  whera they quoted a section of the arlicie where
20 Do you see that there are two other 20 the fraud finger was used, can you tell me what
21 photographs? 21 the point of that arlicle was?
22 A. Yes. 22 A, The insurance industry holds us to the
23 Q. They were handed to you as a package of {23  prevailing rate and that this inspires us to
24 other photographs. 24  become very efficient -
1051 1053
4 A. That's right. These were pictures from 1 Q. You say us.
2 vyesterday, 2 A, - the collision repairars to become very
3 Q. The photograph thatwas taken of you, when | 3 efficient, but it also inspires some to commit
4 was that taken? 4 fraud, a very bad thing for the consumer. | said
5 A, Yesterday, July 31st. 5  that rightin the article.
g MR. NELSON: Your Honor, they stuck 8 Q. Were you blaming in any way the insurance
7 them in a package of photographs and 7 industry for people committing fraud?
8 suggested that these were a package of 8 A, No,
9 photographs that Progressive took a fong 8 Q. s fraud something you condone?
10 time ago. 10 A. labsolutely do not condone fraud, That's
11 MS. EVERSMAN: Your Honor, those 11 one of the main reasons I'm here, not — there's
12 three photographs were mistaken as 12 notmany people —
13 photographs that were — they were 13 THE COURT: Let's object o that,
14 inadvertently included; however, Mr. West 14 Strike that. No more speeches. All
15 did testify that he recognized them and 15 right,
16 that he had looked st them, 16 Q. Mr. West -
47 Q. Okay. Mr. West, this photograph that's 21 17 THE COURT: Forget what he just said,
8 - 18 Q. Mr. West, has it been easy for you to come
a9 THE COURT: They are in evidence. 19 here and testify against another body shop owner?
20 Q. This photograph 21, do you see the scrapes | 20 ' THE COURT: Sustained.
21 on the bottom of that item? 21 MR. NELSON: Then I'm done, your
22 A. Yes. 22 Honor.
23 G. Whatitem is that? 23 THE COURT: Thank you. You may step
24 A, Rear bumper cover on the Mercedes. 24 down,
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{Whereupon, the witness was excused.)

THE COURT: Ladies and gentlemen, we
ara breaking for the day and you will be
happy lo know that we will not be working
on this case Monday. All right.

We will not be working on this case
Monday. So you have a long weekend.

Have a good weekend. We wili see you
at 10:30 on Tuesday. Thank you.

{(Whereupon, the jury exits the
courtraom.)

THE COURT: See you Tuesday.

(Whereupon, the jury trial is
adjourned until Augusi 5, 2008 at 10:30
am.)

LERE R
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1055 1 Proceedings
i Proceedings 2 examined this Exhibit.
z 3 MR, MAMQ: 1 have examined this Exhibit.
3 SUPREME COURT OF THE STATE OF WEW YOAK
COUNTY OF WESTCHESTER 4 THE COURT: And I have found thatitls
4 X .
PROGRESSIVE HOATHEASTERN 5 acceptable evidence?
[ INSUBARCE COMPANY,
¢ Elalneiifs. [ MR. MAMG: Yes, your Honor., I have and {t
naguinst- Index No.
7 igains mm‘; 7 is acceptable.
HORTH STNTS AUTOBAMH, INC.d/b/a,
8 HORTH STATE CUSTOM AUTO, and 8 THE COURT: 81.
GREGORY T. COCCARD,
3 .
Defondoncs. 9 MA. NELSON: Thank you, your Honor.
¥ conrthonse 10 (Whereupan, Plaintift’s Exhibit Number 81 was
11 Whito Plains, Hew Yoxk A .
11 admitted into evidence at this time,)
12 MGUST 5, 2008
BECORE: 12 MR, NELSON: I think this can be off the
13 HOW. MARY H. SHITH,
Justice of ths Supreme Court 13 record
bt -
s EEARANCES: _ 14 THE COURT: [ decide whal's off the recerd,
FELSON, LEVINE, de LOCA & HORST, ESQS, )
16 Attorhoys for tha Plaintiff 135 and In this case everything Is on the record.
%28 TownshipLine fcad
17 Suite 300 16 Yes,
Dloe Bell, Po 19482
18 g ‘;;gml‘sf";?;g:h £sa. 17 MR, NELSON: Your Honor askad the parties to
13 ANU VINCEWT NESCI, ESQ,
18 engage in discussions to see whether the case
20 KEDINA, TORREY, HAMO & CAHACHQ, ESQS.
Attornoys for tha Defeadants 19 could be settled, your Honror.
21 9% Beakman Avenue X
- Slaapy Hollow, Hew York 10591 20 THE COURT: Well, I think the partles agread
- v ik, . .
23 B muo&;i g;uﬁ‘rﬁ' e Qe 21 among themselves. [ had nothing to do with the
AMD ERICA L. CVERSMAN, ESQ.
24 22 arrangement of this conference whatsoever, and I
5 DEBAA L. RINALDT, 22 recognize it's hopeless that [ can settle this
Sanior Court Reportex
24 case. And ]l understand it produced nothing.
25 MR. NELSON: Your Honor, there is - based
1056 1068
Proceedings 1 Proceedings
(OPEN COURT; ALL PARTIES PRESENT; JURY NOT 2 on what [ heard from yesterday, I don't think
PRESENT:) 3 there is any chance this case ¢ould ever get

THE COURT: Good morning, everybody. Be 4 settied.
seated, everyhady. 5 THE COURT: Okay.

MR, NELSON: Before we bring the jury In. 3 MR, NELSON: The last thing. Your Honor

THE COURT: Yes. 7 wanted some briefing on whether or not there were

MR, MELSON: Okay. One, Exhibit 81, I was 8 certain requirements under 398 and 82.2, 82.5 and
walting for Mr. Mamo to go through to make it 9 802.16, And your Honor asked for briefing. I've
camported to what he thought was the pile. I've 10 prepared a brief -~ this alt came up a3 Mr, Ceasar
been walting to put it Into evidence. I'd like to 1 was on the stand, and I'd {ike to present that
put it in new, your Honar. 12 brief to your Honmar,

MR. MAMO: Oh, yes, that's fine, Judge. 13 THE COURT: Yes. Do you have g «~

MR, NELSON: Okay. Number 2 -- 14 MR, MAMO: Yes, Judge. We did the same. I

THE COURT: Well, wait a minute. Just 15 prepared it in the form of 3 memorandum with the
betause of our experience last week, have you 16 applicable Case Law, but it's similar to what Mr,
really taken 2 look at 817 17 Nelsan, it's on the same point, obviously.

MR, MAMO: We did, Judge. II's what we sent 18 THE COURT: Okay. Fhank you. Anyilhing else?
to them. Now, whether it's every page -- | ' 19 MR. NELSON: Your Honor, when you were
believe it's every page. ' 20 questioning Mr. Ceasar you were --

THE COURT: I'm just now questioning some of 21 THE COQURY: Mr. Ceasaris --
these Exhibits. 22 MR. NELSON: The person who -~

MR, MAMO: Sure, 23 THE COURT: The young man who visited -- yes.

THE COURTY: ['m just now guestioning. You 24 And he was locking at parts.
agree, [ want you to say an the record, I've 25 MR. NELSON: Right. Then you had suggested

-
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Proceeding, .
to Mr. Caesar and then questioned him that there
was a duty for Progressive to provide advanced
written notice to North State.

THE COURT: Yes. _

MR. NELSON; And I explained t¢ the Court
after the jury left that there was no such
obligation. I'd like to have —

THE COURT: I'm just not sure. Because I'd
I've also read some cases this this regard and

Wt~ e W

-
[~}

1061
Proceedings

incredibly important here as you're pointing out.
Progressive looked at the car in December before
any repairs were started. In January Progressive
called and said we'd like to look at the car and
North State said, no. That's our position, but I
believe Mr. Coccaro also testifled that they did
not allow them in after January 13th. Until March
8th Progressive is not in that shop. Dr. Bllik is
the one having conversations with North State.

they all seem to adopt the -- adopt the -~ they 11 THE COURT: Well, that's notf quite true,
all seem to adopt 82.5(d), return replaced parts 12 Because you know that Greg -- what's his name,
in timely written demand is made by customer. 13  Greg or Joe?

Now, I'm aware that work is authorized over 14 MR. NELSON: Joseph Lovero.
the telephone but here is the problem, 15 THE COURT: Lovero went to the place, so
gentlemen -- and I don't know the answer at this 16 that's not quite true.
point, 17 MR. NELSON: Yaes, it is, your Honor.

Initially I believe but I'm not -- [ haven't 18 December 10th. He did not go to that shop after
treard from Dr. Bijik who Is not here so I can't 19 December 10th, But he went to the shop December
know everything that she sald, told them to start 20 10th before repairs were started.
work and then she signed some kind of document. 21 THE COURT: Am I right or wrong?

Alf right. 22 MR. NELSON: Yes, that's right, your Honor,

I can't know everything that she said told 23 THE COURT: So as of December 14th no repairs
them to start work, There afterward the insurance 24 are authorized over the telephone, Progressive
company -- and again the date I'm not sure of -- 25 has now given notice that they are involved in the

o 1060 1062
Proceedings 1 Proceedings
but thereafter before the car was repaired -- in 2 case.
fact, because, Cesar stated that the -- well, 3 MR. NELSON: Then after January 11th they
withdrawn. 4 had Dr. Bilik sign the estimate and they took the

I believe it was Stanton, Mr. Stanton visited 5 position with Dr, Bilik, and it's in their
the shop before the car was repaired. 6 testimony we are no longer dealing with

MR, NELSON: No, your Honor. Mr. Stanton 7 Progressive, we're dealing just with you, and they
did not visit the shop untll after the car was 8 are saying she authorized the repairs. And
completely repaired on March 22nd. 23rd. § January 11th is when she becomes the person who

THE COURT: Then my recollection is scmewhat |10 we're communicating with,
different. But anyway, once Progressive came on 1 THE COURT: So you're saying that you stand in
the scene there were written -- a lot of written 12 her shoes? That's your basis for standing.
work went back and forth, and in fact the last 13 MR. NELSON: Yes., And she only authorized
stage of the so-calied repairs was in writing, as 14 on that one document that January 11ith estimate
well as the $26,000 and change was their decision. 15 that we were taiking about this North State's
So I'm not sure that there is already intervening 16 26,804
writing when Progressive got involved in the case, 17 THE CQURT: Did Mr. Cesar take the replaced
so Progressive actually, you know, had a very 18 parts. '
active hand in this. 19 MR, NELSON: Mr. Cesar went to look at the

So the gquestion is, does Progressive’s 20 replaced --
intervention so to speak, and assumption of Dr. 21 THE COURT: Did he take them.
Bilik's right, also include an increased duty upon 22 MR. NELSON: Did he take them with him?
Progressive to give them a written demand 23 THE CQURT: Yes.
regarding return of replaced parts? 24 MR. NELSON: No. He went to take

MR. NELSON: Your Honor, the sequence is 25 photographs -- he went to fook at them and that's

10/28/2008 11:36:33 AM
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Proceedin,
when he was asked to leave according to Mr.
Cesar's testimony. He went to look at them on
March 8th. This is a month or two months after
Dr. Bilik signed 26804 in authority, In the
meantime it increased their estimate by $10,000.
THE COURT: Okay. Because the next issue
have 82.5(d) only goes to return of parts, not
inspectidn of parts. Only refers to -- apparently
Progressive had no interest in the return of
parts, They were inspecting the parts and looking
for them. Because he could have taken those parts

W o N ;N et N
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Proceedings

THE COURT: It doesn't matter what the bill
is. Progressive is now given notice that they are
going to pay $26,000 and change., That's what they
agreed to. Okay. The rest of itis in dispute,
but I'm only talking about 82.5, You gave notice
before the repairs began that you were golng to
pay.

MR. NELSON: Yout Honor --

MR, MAMO: That's correct.

THE COURT: And it was not clear untll the
very end when you wanted that car back that you

as of that day if he wished them. 13 were willing -~ going to pay $34,000. Therefore 1
MR. NELSON: He could not, your Honor. They 14 am géing to tell you that this, this whole section
weren't available for him to look at. And Mr. 15 does not apply to Progressive. You had to give
Caccaro even testified that he did not save all 16 notlce you wanted all the parts.
the parts. They had an obligation to save the 17 MR. NELSON: Progressive does not --
parts for Br. 8ilik and for Precgressive, because 18 THE COURT: Written notice.
Dr. Bilik authorized this work cver the phone. 19 MR. NELSON: Progressive does not have an
THE COURT: What are you saying? 20 obligation to give written notice but on top of
MR. NELSON: According to them. 21 that, your Honor --
THE COURT: What do you say? 22 THE COURT: You know what, this Is no longer
MR. MAMO: Obviously I could only 23 being argued. I'm telling you that that is a
cross-examine based on what Mr. Nelson had brought 124 fact, You went, you showed them that you were
up, and he did a good job of limiting things. 25 going to pay, before they started the repairs, the
' 1064 1066
Proceedings 1 Proceedings
However, the only parts that we did not save were 2 excess you didn't agree to -- perhaps that's a
the -- was the glass, which cannct be saved, and 2 whole different issue, but then you did decide to
what Mr. Cesar was looking for was glass, broken 4 pay the excess. And that's, again, you took that
glass. And you can't save broken glass. 5 on too.
THE COURT: Are you saying that there were 6 Yes, they were still dealing with Dr, Bilik,
all those parts there? Is -- 7 It would appear that maybe she had to pay excess
MR, MAMO: Anything that we -- 8 for a while, but you agreed to pay $26,000 and
THE COURT: No. Yes or no. 8 change, you were involved. You wrote up an
MR. MAMO: Yes, Judge. But Mr. Cesar did 10 estimate, exchange estimate, It appeared that you
not take the time to look through the parts. He 11 were all on the same page at jeast on December
just assumed to, okay, he seen, says the Pacman 12 1ith, and then it fell a part, That's why we're
notes, some parts are here, some parts aren't 13 here; It fell a part.
here, I can't find -- 14 But I am ruling now that a part under 30 --
THE COURT: It appears te me right now that 15 withdrawn. 82.5 of what is it?
when the Progressive representative went in 18 MR. NELSON: 82.5-A through D, your Honaor.
December to look at the car and determine the 17 THE COURT: Of what? Of the what?
amount of money that will be paid -- which he did, 18 MR. MAMO: Motor Vehicle Repair Shop
it's In evidence -- he is at least giving notice 19 Regulations.
to the repair shop that they are going to pay at 20 THE COURT: And is it McKinney or what? Give
:least the bill. They are going to pay the biil. 21 me a site.
MR. NELSON: $26,800, your Honor, Not 22 MR. MAMO: VTL sections 215, 398. That's what
$37,000. 23 it is always under, 215 and 398,
MR. MAMO: 34, 24 THE COURT: Under the plain language of the
MR. NELSON: Your Honor -- 25 Statute as of the date that you said you would pay
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